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WIDLIFE AND COUNTRYSIDE ACT 1981 

APPLICATION FOR A MODIFICATION ORDER TO 
DOWNGRADE BP 302002 TO FP AND TO UPGRADE 
FP 302001 TO BP    

1.0 EXECUTIVE SUMMARY 

1.1 An application has been received to downgrade BP 302002 to footpath status.   
Investigation reveals this bridleway may have been recorded upon the definitive map 
and statement as bridleway instead of the route along FP 302001. 

1.2 A plan (Appendix A) shows the routes to be modified, FP 302001 A-B-C and BP 
302002 A-D.    

2.0 POLICY POSITION AND BUDGETARY IMPLICATIONS 

2.1 This matter is a decision process of a quasi- judicial nature.   There should be no 
policy or political consideration given and any potential financial implication should 
be ignored.   It is merely a matter of weighing the strength of evidence and if 
sufficient burden of proof is found then the legal framework must be applied to the 
evidence. 

3.0 RECOMMENDATION 

3.1 That the Head of Legal Services be authorized to make two modification orders: 

3.1.1 Firstly, an order that BP 302002 be downgraded from Bridleway to footpath status 
in accordance with s53(3)(c)(ii).    

3.1.2 Secondly, that FP 302001 be upgraded from footpath to bridleway status, also in 
accordance with s53(3)(c)(ii). 

4.0 BACKGROUND 

4.1 An application was received from a member of the public, Mr. Carrick, in 1994 for 
BP 302002 to be downgraded to footpath status.   The grounds were on the basis of 
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witness evidence asserting the route had never been subject to bridleway traffic, only 
pedestrian use.   In addition a copy of the 2nd Edition Ordnance Survey map was 
submitted annotating the route ‘F.P.’. 

4.2 The Parish Council claimed this route (302002) during the process of preparation for 
the Definitive Map and Statement in the early 1950s.   A Mr.Hetherington on behalf 
of the Parish Council completed the claim form on 7th April 1953.   The claim form 
describes the route as ‘very rough in parts’.   It does not mention and path furniture 
such as gates, stiles, etc. in contrast to some of the other claim forms for other 
routes, which Mr. Hetherington completed on the same date.   The basis of recording 
the route as a public highway was stated as ‘usage’. 

4.3 The witness evidence submitted with the claim asserts the only usage has ever been 
as pedestrian. 

4.4 Inspection of the route reveals a gate near Bridge End and two stone stiles built into 
drystone walls at locations as the path rises through fields.   One cannot state with 
certainty that this furniture dates to before 1953, although there is no information to 
contradict their existence at and before that date (other than Mr. Hetherington’s 
claim form).   Several of the witnesses assert that the furniture has been there for 
many years (some before the preparation of the definitive Map and Statement). 

4.5 Mr.Hetherington completed 76 path survey claim forms for the definitive map 
process between February and May 1953.   However, we have evidence that he was 
then over 70 years old and ‘physically not a good walker’.   The route in question is 
over fields, quite steep in places and involves at least two stone stiles.   It is therefore 
quite likely that some, particularly this route’s, survey forms were completed from 
memory rather than by a full survey of the route. 

4.6 In the course of investigating this application attention has been drawn to an 
adjoining route, that of FP 302001. 

4.7 FP 302001 & FP 302003 were also surveyed and claimed by Mr. Hetherington, the 
forms being dated the same date, 7th April 1953.   It transpires he completed at least 
seven survey claim forms that day.   The routes were then known respectively as  
7001, 7002, & 7003.   Examination of the claim forms reveals that the numbering 
allocated does not match the numbering recorded on the Maps.   We have not found 
the Parish Claim map that would have been submitted with the Claim forms.   We 
do have the Draft Map prepared by the County based upon the Parish Claim Map.   
It is apparent that claim form 7001 actually relates to FP 302003, claim form 7003 
actually relates to FP 302001. 

4.8 The Draft Map also shows the FP 7002 coloured green, whereas almost all the other 
routes are coloured red.   It is not known why there should be this difference, 
especially when all the claim forms were completed on the same date.    

4.9 The Claim form 7003 (now FP 302001) describes the route termini correctly.   
However, it refers to stiles being ‘fair’.   On inspection the route is along a lonning 
and there is no evidence of any stiles or for that matter any other path furniture ever 
having been in place. 

4.10 Of the 76 claim forms Mr. Hetherington prepared 63 cite as the basis of the claim 
‘usage’.   The other 13 state ‘usage’ and in addition ‘repaired at public expense’.   
Not one of the forms cites any historical or documentary evidence!   Form 7003 
includes comment ‘repaired at public expense to Loaning Head’. 
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4.11 The First edition Ordnance Survey Map (approx. 1860) shows the route of FP 
302001 (claim form 7003) numbered 2399 and its Book of Reference describes it as 
‘Public Road’.   This is the full route from Bridge End past Loaning Head to the 
Middleton Road. 

4.12 Alston Moor Enclosure Award   This document shows the route from Bridge End up 
to the properties of Loaning Head.   There is no writing on the plan of the route 
shown.   It has been suggested by a supporter of the Proposed Modification Orders 
that this may be part of a public carriage road called ‘Crags Green Road’.   Crags 
Green Road is described within the award as: ‘beginning at last mentioned road at 
Wheelbarrow Hall or Howhill leading south east  by the south east angle of Low 
House freehold then turning south west to Low House Loanning Head’ [the last 
mentioned road being Garrigill Gate Road].   The plan shows a route labelled in two 
places as far as Low House but then does not label the next section.   Low House is 
at the western corner of Loaning Head Tenement and there are two routes apparent 
on the plan.   Therefore it is not possible to conclude which route, if any, is a 
continuation of Crags Green Road.   I suggest ‘Low House freeho ld’ refers to an 
area of land or tenement rather than a building and that the road turns and leads 
down to the property known as Low House, terminating near there at a ford.   Thus, 
I submit the evidence does not support the suggestion the route of FP 302001 is 
Crags Green Road.   However, the route appears to have been a significant route 
within the area’s network. 

4.13 The upper section from Loaning Head to the Middleton Road is recorded by the 
Highway Authority on the s36 List of Streets as an Unclassified County Road (UCR 
3462). 

4.14  The usual consultation process was undertaken.   The statutory Undertakers have no 
objections.  The Cycling Touring Club would seek an exchange, the two order being 
dependant on each other, this is not permissible by the law each must stand on its 
own evidence.  The British Horse Society object claiming inadequate evidence 
(although more evidence is contained in this report than available when they were 
consulted).  One landowner, Mrs. Williams objected, but her letter of objection 
contained evidence corroborating the proposed status of FP 302001 rather than 
undermining it and the argument about BP 302002 was about suitability rather than 
the evidence and thus not relevant.   The remaining landowners affected did not 
object.   One of them, Mrs. Watson offered evidence of bridleway use of route FP 
302001. 

4.15   The Authority is under a statutory duty upon the discovery of evidence showing 
that a right of way has been recorded with a different status than it should have to 
modify the map and statement.   The burden of proof is evidence to show on the 
balance of probabilities.    

4.16 In these two cases there is evidence to show that the accuracy of the claim forms is 
doubtful and that there was transposition of at least some of the facts to be recorded.  
There is direct evidence from users to contradict the ‘usage’ claim on the form for 
BP 302002 being a bridleway.   The nature and furniture on site contradicts the 
original claimed status.   If BP 302002 was recorded incorrectly bridleway rights 
could have been acquired by subsequent bridleway usage.   However, there is no 
evidence of this.   There is evidence is that FP 302001 was recorded incorrectly both 
by the First edition of the Ordnance Survey map and some of the user evidence, 
especially the adjoining landowner, Mrs. Watson.   In considering the evidence as a 
whole the probability is that the original Parish Claims transposed the status of the 
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two routes and that 302001 should have been recorded as Bridleway and path 
302002 should have been recorded as a footpath.  

4.17 Section 53(3)(c)(ii) provides that discovery by the authority of evidence which (when 
considered with all the other evidence available to them) shows that a highway 
shown in the map and statement of a particular description ought to be there shown 
as a highway of a different description creates a duty to modification the definitive 
map and statement to reflect the difference. 

4.18 It is immaterial how the discovery was made, whether it is on application or as a 
result of our research.   Thus, in this instance we can make two Modification Orders, 
one consequent upon the application and the other arising in consequence of our 
research whilst considering the application.   We undertook additional consultation 
once evidence arose relating to the second proposed modification. 

4.19 The burden of proof is upon the balance of probabilities.  

5.0 OPTIONS 

5.1 The committee may accept or reject the recommendations or either one of them 
depending upon your interpretation of the evidence. 

6.0 CONCLUSION 

6.1 The evidence amounts to the user evidence submitted supporting the applied for 
downgrading of BP 302002, the nature of the route and wall crossings via stiles, the 
doubt upon the accuracy and thoroughness of the original parish survey for BP 
302002 and FP302001, and the historic documents. 

6.2 When viewed as a whole the evidence supports the application to ‘downgrade’ BP 
302002 and further indicates the recorded status of FP 302001 is higher than that 
shown.        

6.3 Hence the recommendation to authorise the making of two Definitive Map 
Modification Orders. 

 

 

David Rackstraw, Solicitor 
10th September 2003 
  
 
 
APPENDICES 
 

A. Draft Order plan 
B. Current Definitive Map and Statement 
C. Alston Moor Inclosure Award plan 
D. Eshgill Plan…undated but estimated to be between 1820-1845 
E. Lead Mining Map 1845 
F. Extract First edition Ordnance Survey map 
G. Extract First edition Book of Reference 
H. Parish claim forms for 7001, 7002, & 7003 
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RESPONSIBLE CABINET MEMBER 
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*Contact:  David Rackstraw, Solicitor, Legal Services 
  david.Rackstraw@cumbriacc.gov.uk 
  01228 607377 
 


