
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 22nd January 2020

From: Executive Director – Economy and 
Infrastructure

HIGHWAYS ACT 1980 SECTION 119A – APPLICATION TO 
DIVERT UNRECORDED PUBLIC FOOTPATH AT BAYLEY/BAILEY 
LANE GRANGE OVER SANDS: DISTRICT OF SOUTH LAKELAND

1.0 EXECUTIVE SUMMARY

1.1 On the 13th August 2019 this committee approved the making of this order 
under Sections 119A of the Highways Act 1980 to divert the unrecorded 
public footpath that passes over the railway at Bayley/Bailey Lane, Grange 
Over Sands to an alternative route that incorporates the nearby railway 
underpass. 

1.2 Substantive objections have been received to the advertised order and the 
County Council now needs to consider how to proceed with the matter.

1.3 A copy of the order plan is shown at Appendix A and photos of the location 
are included at Appendix B.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY IMPLICATIONS, 
AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is “To ensure places in Cumbria are well-
connected and thriving”.

2.2 The relevant procedure is an “administrative quasi-judicial” one.  The 
conditions which must be satisfied for an order to be made and confirmed 
are that it should appear to Members “that it is expedient in the interests of 
public safety” for the public footpath to be diverted and that there is a need 
to make an order on the grounds set out in paragraph 5.1 of this report.  
Members have discretion as to whether or not to make an order, but such 
discretion must be exercised reasonably.



3.0 RECOMMENDATION

3.1 That the committee approve submitting the Order to the Secretary of State 
for resolution and inform the Planning Inspectorate that from now on the 
County Council will be taking a neutral stance.

4.0 BACKGROUND

4.1 On the 13th August 2019 this Committee approved the making of this order and 
subsequently it was advertised on site and in the local press. Ten objections have 
been received to the made order and there are various options as to how to 
proceed in this case.

4.2 A number of the objectors have pointed out that Network Rail/Cumbria County 
Council should have carried out a safety audit as prescribed in a Memorandum of 
Understanding that they have signed. For completeness it should be noted that 
the Memorandum of Understanding (MOU) is not intended to be legally binding 
and its purpose is just to lay out the high level principles aimed at encouraging 
clearer communication and building collaborative relationships between Network 
Rail and Local Highway Authorities.  For the preceding reasons the road safety 
audit is not mandatory, however, if this case goes to a public inquiry the lack of a 
road safety audit may weaken the applicant’s case, given that it is a party to the 
MOU.

4.3 Under a local bylaw SLDC have granted permissive access rights over the 
promenade but this only applies on land in their possession. It would appear that 
SLDC landownership only extends to section T-U of the diversion alignment on the 
promenade. One of the objectors claims that on balance all of the proposed 
diversion has by regular usage become a public right of way. But public access 
cannot be dedicated where permission has been given by the landowner to use 
the route hence about 16% of the diversion route, section T-U, appears not to be a 
public right of way. It is not legally permissible to divert a public right of way on to 
another public right of way in its entirety as this would amount to extinguishment of 
one of the paths.  It is not clear from the case law that currently pertains to this 
argument, however  that where  a small percentage (16% in this case) of the 
diversion is not over a public right of way whether or not the diversion is then  
legally admissible.

4.4 Bailey Lane has a long history of pedestrian access dating back before the railway 
was constructed. It is claimed that the rail crossing has considerable heritage 
charm and provides a short direct and pleasant walk for the public. 

4.5 Two objectors claim that the promenade has had significant use over the years by 
cyclists and has on the balance of probabilities by presumed dedication become a 
Public Bridleway/Restricted Byway. This is not disputed but as discussed above in 
4.3 it is not possible to divert a public right of way onto another public right of way 
of any status unless perhaps a section of the new diversion is not already a public 
right of way.

4.6 An objector claims the route over the old railway crossing A-B has been regularly 
used by cyclists giving it the public access status of a bridleway or restricted 
byway. This highway pre-existed the construction of the railway and the level 
crossing was therefore provided to accommodate vehicular traffic. Under Section 



10(2) and Schedule 1 part II of the British Railways Act 1968, the level crossing 
was stopped up, save for a right of way on foot. The objector claims that cyclist 
have used the crossing from 1968 as of right (without permission, without secrecy, 
without damage) hence creating a Public Bridleway/Restricted Byway. This is 
contested by the applicant who claim that Network Rail lacks the capacity to 
dedicate a public right of way over their property.

4.7 It has been pointed out that the ownership of some parts of the diversion are 
unknown and therefore on those sections the path may not be dedicated. I believe 
that a diversion order imposes a public right of way on private property hence the 
landowner can make a financial claim against the Authority confirming the order. 
Network Rail have indemnified CCC against any claim for compensation in the 
‘Bailey Lane - NR-CCC-S119A(8) agreement’ and in their formal signed 
application.

4.8 Two people claim that the maintenance arrangements of the new path are not 
sufficient to confirm the order.

4.9 Objectors report that flood warning signs have been erected in the car park that 
imply the underpass is liable to flooding when there is heavy rain and high tides.

4.10 Many of the objectors point out that Network Rail have not carried out sufficient 
improvements to the crossing to make it safer. An order cannot be confirmed 
unless the Council or Secretary of State is satisfied that it is not reasonably 
practical to make the crossing safe for use by the public.

4.11 A number of objectors point out the inconvenience and length of the diversion in 
comparison with using the crossing. An order cannot be confirmed unless the 
Council or Secretary of State ‘….are satisfied that it is expedient to do so having 
regard to all the circumstances’ (1980 Highways Act section 119A s(4)). In section 
5.51 of the Rights of Way Circular 1/09 it says that ‘…..the new way should be 
reasonably convenient to the public…..’

4.12 The Ramblers objection makes the following  point that:

Whereas a council may make an order under section 119A if the order is 
expedient in the interests of safety of the public using the crossing (section 
119A(1)), the Secretary of State (and the County Council) may not confirm an 
order (section 119A(4)) unless he is (they are) satisfied that it is expedient to do so 
“having regard to all the circumstances”.  Although the order prescribes an official 
“new route”, it would be artificial and intellectually dishonest to think that the 
public’s likely use of the dangerous route by the Commodore Hotel was not one of 
the circumstances to which the Secretary of State must have regard.   The 
Ramblers will invite an Inspector to find that it is not expedient to confirm the order 
having regard to this danger, and having regard to the likelihood of parked cars on 
the I–P section, and to the significant extra distance of the alternative route 
proposed in the order.

5.0 LEGAL IMPLICATIONS

5.1 Under Section 119A (1) of the Highways Act 1980 a footpath which crosses a 
railway should be diverted where it appears to a council expedient in the interests 
of safety of members of the public using it.



5.2 The Secretary of State shall not confirm a rail crossing diversion order and a 
council shall not confirm such an order as an unopposed order, unless they are 
satisfied that it is expedient to do so having regard to all the circumstances, and in 
particular to –

(a) whether it is reasonably practicable to make the crossing safe for use by the 
public, and

(b) what arrangements have been made for ensuring that, if the order is 
confirmed, any appropriate barriers and signs are erected and maintained.

5.3 A rail crossing diversion order (119A) shall not alter a point of termination of a path 
or way diverted under the order –

(a) if that point is not on a highway over which there subsists a like right of way 
(whether or not other rights of way also subsist over it), or

(b) (where it is on such a highway) otherwise than to another point which is on the 
same highway or another such highway connected with it.

5.4 Under Part 2G paragraph 2.1(g) (iii) of the Constitution, the Committee has power 
to divert footpaths and bridleways.

5.5 At this stage there is no system for the applicant to appeal the Committee decision 
although the member’s decision may be judicially reviewed.

6.0 OPTIONS

6.1 The County Council may decide to take no further action and abandon the legal 
order.

6.2 The County Council cannot confirm an opposed 1980 Highways Act 119A legal 
order but may submit the legal order to the Secretary of State and support its 
confirmation.

6.3 The County Council may submit the legal order to the Secretary of State and 
oppose its confirmation.

6.4 The County Council may decide to submit the legal order to the Secretary of State 
and from this point on take a neutral stance.

6.5 It is noted that whatever option the County Council takes there is no appeal 
mechanism available to the applicant.

6.6 If the County Council submits the opposed legal order to the Secretary of State a 
planning inspector will then determine the matter following a public inquiry, public 
hearing or after a period of written representations dependent on the most 
appropriate method in the circumstances. Experience shows that in cases such as 
this it is likely that a public inquiry will be held. 



7.0 ASSESSMENT

7.1 The legal order to divert Bayley/Bailey pedestrian level crossing under Section 
119A of the Highways Act 1980 has received ten objections containing a number 
of points that are arguable. 

7.2 Previously this Committee has supported the applicant in closure of the crossing 
but new evidence objecting the making of the order which has been received since 
the making of the order leads me to advise that County Council should not  
continue to support  the confirmation of the legal order.

7.3 The objections received are laid out more fully in Part 4 of this Report and are 
précised again in the following paragraphs 7.4 to 7.7: 

7.4 A safety audit of the diversion and nearby access routes has not been carried out 
by the applicant despite them signing a document that recommends this 
procedure.

7.5 There are arguments being made by some of the objectors (see paragraphs 4.3 to 
4.7 of this report for the detailed arguments raised) that the diversion route may 
not be able to be legally secured.

7.6 Network Rail do not appear to have carried out sufficient improvements to the 
crossing to make it safer as is required by the legislation.

7.7 It is claimed that the alternative routes are dangerous and substantially 
inconvenient in contravention with legislation and guidance.  

7.8 This is a complex case with conflicting evidence.  This is a finely balanced matter 
in which it would be beneficial for all the evidence to be tested by way of an 
inquiry, in whichever form the Secretary of State decides is most appropriate for 
resolving the matter. Given the finely balanced nature of the case I do not believe 
the applicant should be denied the opportunity to submit their evidential case 
before the Planning Inspectorate and having it tested in that forum.

7.9 The County Council is unable to charge the applicant the costs of organising and 
attending a public inquiry but it will reduce costs by taking a neutral stance.

8.0 CONCLUSION

8.1 There is both significant public opposition and support for this application, and as 
the evidence does not clearly favour either side of the argument there is no clear 
evidential basis upon which the County Council can continue to support the 
application. 

8.2 It will entail substantial resources for the County Council to continue to support this 
Order. Such resource implications would be significantly reduced by taking a 
neutral stance from this point on.

Angela Jones
Executive Director – Economy and Infrastructure  
November 2019



APPENDICES

A Made Order Plan
B Photos of location

IMPLICATIONS

Financial: Taking a neutral stance may save approximately £10,000
Electoral Division: Grange – Bill Wearing

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

At the 11th July 2018 Development Control and Regulation meeting this Committee 
rejected the recommendation to reject the application to make an order to divert the 
unrecorded public footpath that passes over the railway at Bayley/Bailey Lane, Grange 
Over Sands to an alternative route that incorporates the nearby railway underpass see 
Appendix A.

At the 13th August 2019 Development Control and Regulation meeting this Committee 
approved the making of an order under Sections 119A of the Highways Act 1980 to divert 
the unrecorded public footpath that passes over the railway at Bayley/Bailey Lane, 
Grange Over Sands to an alternative route that incorporates the nearby railway 
underpass.

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny

BACKGROUND PAPERS

No background papers.

Contact: Andy Sims, Countryside Access Officer
 Email: andy.sims@cumbria.gov.uk 



 

Appendix A



 

Appendix B


