
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 10 August 2021 

From: Executive Director – Economy and 
Infrastructure 

 

WILDLIFE & COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD A PUBLIC RIGHT OF WAY LINKING 

BURGH ROAD AND PUBLIC FOOTPATH 109071: CITY OF 

CARLISLE 

 

1.0 EXECUTIVE SUMMARY 

1.1 An application has been received to add a footpath linking Burgh Road 
with public footpath no 109071 in the City of Carlisle to the County 
Council’s Definitive Map and Statement of Public Rights of Way.   

1.2 The claimed footpath is shown on the application plan (Appendix A) 
and a location plan is also attached at Appendix C. 
 

1.3 The purpose of this report is to present Members with the evidence 
regarding the route, and for a decision to be made whether to proceed 
with the next stage of the process by making a legal order. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is “To provide a safe and well managed 
highway network, secure infrastructure improvements and support 
local economic growth”.  

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  It is merely a matter 
of weighing the strength of evidence and if that evidence is sufficient 
to meet the burden of proof, then the legal framework must be applied 
to the evidence. 
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3.0 RECOMMENDATION 

3.1 It is recommended that the application to add a section of public 
footpath linking Burgh Road with public footpath no 109071 in the City 
of Carlisle be rejected. 

4.0 BACKGROUND 

4.1 This application was received in August 2013 and was accompanied by 8 
user evidence forms from members of the public claiming to have used the 
route for pleasure over a period ranging from 2 to 23 years.  An analysis of 
the user evidence is attached as Appendix B. 

4.2 We have had a significant backlog of modification orders and have had to 
prioritise how quickly these can be dealt with. This has meant that some 
applications, such as this one, have had to wait whilst the team have dealt 
with higher priority applications in accordance with the agreed criteria.  In 
this case the application has now been placed at the top of our prioritised list 
of outstanding applications following the granting of planning permission by 
Carlisle City Council earlier this year for housing on a section of the land 
affected.  
 

4.3 The claimed route runs from Burgh Road across two fields to join public 
footpath no 109171 (Hadrian’s Wall Path National Trial) alongside the River 
Eden. 
 

4.4 The field over which the section of claimed path shown A-B on the map at 
Appendix A has several open access points from Burgh Road and is to be 
developed for housing under planning permission granted by Carlisle City 
Council in 2020. 
 

4.5 The remainder of the land between B-C is a field used for the grazing of 
cattle.  
 

4.6 The claimed path was surveyed in 2014 when many trods were evident 
across both fields and the gate at Point B was securely fixed. 
 

 
 

5.0 EVIDENCE 
 

5.1 Of the eight user evidence forms submitted in support of the claim: 
 

 Only two claimed to have used the route for 20 years or more;  
 

 Four of the users state that there was a field gate secured with barbed 
wire; and 
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 One other stated there was a locked gate and security fencing, also 
and that they had been challenged and so considered the path to be 
private. 

 
5.2 Those persons who submitted the rights of way user evidence forms were 

subsequently contacted by letter to gain clarification of their usage of the 
claimed path.  Only one of the users responded and only to state that he no 
longer used the path and that his intention at the time was to get on to  “the 
Hadrian’s Wall and thence to Grinsdale via Burgh Road Industrial Estate 
returning home on the road.”  
 

5.3 From the limited number of user forms submitted it is clear that the area has 
been used for recreational purposes, particularly dog walkers, although 
those people have not followed the same path/route and have essentially 
walked randomly across the first field with some climbing the locked gate to 
continue in the other field. 
 
 

6.0 LEGAL POSITION 

6.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981). 

6.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, 
the County Council shall make an order modifying the map and statement 
adding the claimed right of way to the map. 

6.3 An application for a modification order involves a two-stage process whereby 
the County Council makes the order and then, if appropriate, confirms the 
order if there are no outstanding objections to it or, where there are such 
objections, the order can only be confirmed by the Secretary of State 

6.4 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  It must, 
therefore, evaluate the application.  All the evidence must be weighed in the 
balance and any relevant legal principles applied to it. 

6.5 The application as submitted is made pursuant to section 53(3)(c)(i) Wildlife 
and Countryside Act 1981 on the ground that there has been a discovery by 
the County Council “…..of evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not 
shown in the map and statement subsists or is reasonably alleged to subsist 
over land in the area to which the map relates, being a right of way such that 
the land over which the right subsists is a public path.” 

6.6 In deciding whether a right of way subsists, it is necessary for the evidence 
to establish that, on a balance of probabilities, the right of way subsists.  In 
deciding whether it is reasonable to allege that a right of way subsists, it is 
merely necessary for it to be shown that a reasonable person, having 
considered all the relevant available evidence, could reasonably allege that 
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a right of way subsists.  Therefore, the evidence necessary to establish that 
a right of way does in fact subsist is greater than that which is necessary to 
establish that a right of way is reasonably alleged to subsist. 

6.7 At the confirmation stage of an order, the only test to be applied is the higher 
one, namely whether a right of way has been shown to subsist on the 
balance of probabilities. 

6.8 Section 31 of the Highways Act 1980 states that where a way over any land, 
other than a way of such a character that use of it by the public could not 
give rise at common law to any presumption of dedication, has been actually 
enjoyed by the public as of right and without interruption for a full period of 
20 years, the way is to be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention to dedicate .  

6.9 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution the County Council 
has a duty to keep a definitive map and statement under review. 

7.0 CONSULTATIONS 

7.1 The local member for Belle Vue, Christine Bowditch, has been consulted and 
no formal response has been received. 

7.2 The statutory undertakers have been consulted.  Further, the usual 
prescribed organisations have been consulted: 

Carlisle City Council – In an email dated 23 April 2021 responded “The 
council has no formal objections to the footpath, however; planning 
permission has been issued for the land which the proposed footpath would 
cross (application reference 20/0402)." 

Ramblers – no response received 

Byways and Bridleways Association – no response received  

Open Spaces Society – no response received    

Local Ramblers Representative – no response received. 

Cumbria and Lakes Joint Local Access Forum – In a formal letter of 
response dated 29 April 2021 it was stated that “the CALJLAF recognises 
that the County Council may approve the proposal on the grounds of 
supporting evidence and the CALJLAF supports the proposal and requests 
to be kept informed” 

Cumbria Bridleways Society – no response received  

British Horse Society – no response received 

Cyclists' Touring Club – no response received     

British Driving Society – no response received 
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Auto Cycle Union – no response received 

 
7.3 The owner of the land over which section A-B runs has not formally 

responded to the consultation but has planning permission to develop the 
land for housing as previously stated.  
 

7.4 The remainder of the land over which the claimed path runs is owned by two 
different landowners, fortunately represented by the same agent, who has 
submitted an email stating that: 
 

o “the land has always been used for grazing cattle and been stock 
proof, all gates had always been locked to make sure that the cattle 
were safe.”  

 
o “every year before the cattle were let back out into the field the fences 

and gates were checked and at any time if there were any wire or 
post damaged or cut this was repaired.” 

 
o “any users must have been climbing over a locked gate to enter the 

field and that the gate has not been open for many years.” 
 

o “over the years signs have been put up on the gate and removed and 
even to this day they are still being removed and people are climbing 
over the gate and cutting fence wire.” 

 
 

8.0 OPTIONS 

8.1 The Committee may accept or reject the recommendation.   

8.2 If the recommendation is rejected then an order will be made and any 
objector will be able to submit further comment whereupon the Order will be 
sent to the Secretary of State for the Environment, Food and Rural Affairs for 
decision (probably by way of a public inquiry or hearing). 

8.3 If the recommendation is accepted, then the applicant will be notified and 
given the opportunity to appeal the decision to the Planning Inspectorate.  
 

9.0 ANALYSIS AND CONCLUSION 

9.1 In determining these applications the County Council's role is to consider 
whether or not the available evidence (including any evidence submitted by 
objectors) supports the claim made in the application. This involves 
assessing historical documentary evidence and evidence that the public has 
used a route as of right (without force, secrecy or permission) and without 
interruption for a period of at least 20 years. It is also important to establish 
that the landowner during that period has not sought to prevent the public 
use of the route.  
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9.2 In order to negate this claim a landowner or objector needs to provide 
evidence that the route has not been dedicated. 
 

9.3 The landowner’s agent has indicated that signs were erected on the land 
and the gate was always locked.  The existence of a secured or locked gate  
is supported by statements from four of the eight supporters in their evidence 
and a secured gate at Point B on the map attached at Appendix A was also 
identified when we surveyed the claimed path in 2014. 
 

9.4 On close examination the evidence produced is not sufficient to suggest that 
a public right of way was reasonably alleged to subsist when the application 
was received.  
 

9.5 The existence of planning permission over the land is not part of the legal 
tests and has not been taken into consideration when assessing the 
application. 
 

9.6 Should the Committee resolve not to make the order the applicant and also 
everyone on whom notice of the application was served by the applicant will 
be informed.  The applicant may, within 28 days of the service of the notice 
of that decision, appeal to the Secretary of State under Schedule 14 to the 
Wildlife and Countryside Act 1981. 

9.6 Members are asked to approve the recommendation. 

Angela Jones 
Executive Director – Economy and Infrastructure   
August 2021 
  
 
 
APPENDICES 
 

A – Plan showing the claimed section of path  
B – Analysis of user evidence 
C – Location Plan 
 
 
 

IMPLICATIONS 
 
Staffing: Nil 
Financial: Nil 
Electoral Division(s): Belle Vue – Christine Bowditch 
 
 
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
[including Local Committees] 
 
No previous decisions 
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CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny. 
 
 
BACKGROUND PAPERS 
 
No background papers 
 
 
 
 
Contact: Sandra Smith, Countryside Access Officer - Tel: 07920 711254 
E-mail: Sandra.smith@cumbria.gov.uk  

mailto:Sandra.smith@cumbria.gov.uk
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