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1.0 EXECUTIVE SUMMARY  

1.1 The purpose of this report is to inform Elected Members and the public that 
lessons have been learned by Cumbria County Council from the events 
surrounding the procurement, operation and termination of the Amey 
contract and associated litigation.  

1.2 The report also makes a set of recommendations that have been informed 
by an assessment of what the Council did well, what it could have done 
better, and with hindsight, what it might have done differently, to have 
positively influenced the course of events, and potentially the outcome of the 
litigation and to minimise the risks to the Council. 

1.3 The lessons learned process and report was commissioned by the Council’s 
previous Chief Executive Diane Wood in October 2016 before the judgment 
was handed down. The methodology used to establish lessons learned was 
developed by the Council’s Assistant Director Transformation through 
consultation with Grant Thornton UK LLP, the Council’s external auditor, the 
Chair and Vice-Chair of the Council’s Audit and Assurance Committee, and 
the Council’s Group Audit Manager. The report and the lessons learned 
process has been independently peer reviewed by another experienced 
local authority Chief Executive, who has acted as Senior External Peer to the 
lessons learned review process.  

1.4 In the production and publication of this report, Cumbria County Council 
does not waive and does not intend to waive any privilege in any confidential 
and privileged documentation, communications or information.   

1.5 The purpose of the review was not to re-investigate the case, as this has 
already been concluded by the Judge. Instead, the purpose of the lessons 
learned process was to engage those involved in the matter to understand 
what happened, why it happened and what must be done to ensure lessons 
are learned and to avoid a major contractual dispute happening again. The 
peer review team are assured that those involved have approached the 
process constructively, providing opinions based on their recollection and 
knowledge of the case.  

1.6 Cumbria County Council, Capita and Amey formed the Cumbria Highways 
Partnership in 2005 to maintain Cumbria’s highways network in a safe 
condition and aimed to work with local communities to improve services with 
minimum disruption. 
 

1.7 The Amey v Cumbria County Council litigation arose from the contract 
dispute between Amey and the Council under which Amey was to carry out 
highways maintenance and associated services for the Council. The contract 
was for a term of seven years operational from 1 April 2005, with an option 
for the council to renew for a further three years.  
 

 

1.8 During the life of the seven year contract, the Council paid Amey 
£272million. Within the judgment the Judge commented that Amey viewed 
the contract as ‘extremely profitable and high profile’1 at that time. 
 

1.9 Despite the high value of the contract and the significant payments made by 
the Council, a number of complaints of poor performance for example on 
highway patching and street lighting services were identified, and this was 
deemed by the Council as unacceptable to the Cumbrian tax payer.   

 

                                                           
1
 See Para 6.15, Approved Judgment [2016] EWHC 2856 (TCC) – 11

th
 November 2016 
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1.10 At the end of the contract, due to the concerns raised regarding contract 
performance, the Council informed Amey that it would be withholding 
payment from the last three monthly valuations and a contract dispute arose 
as a consequence of the Council withholding payments to Amey. 

1.11 Once in dispute, settlement at the earliest opportunity was of paramount 
importance to the Council. Settlement however requires both parties to come 
to a commercial agreement to achieve certainty of outcome. The Council did 
achieve success in settling some claims, however despite best efforts and 
the Council being absolutely committed to achieve full settlement out of 
court, multiple attempts to negotiate individual claims, and an attempt to 
achieve a settlement through mediation; these were unsuccessful.  
 

1.12 Once litigation was launched by Amey, the Council made arrangements to 
defend the legal action as the Council firmly believed the service provided by 
Amey as part of the contract was substandard, not what was agreed in the 
contract and not acceptable for the people of Cumbria. Being involved in 
major civil litigation of this scale was a new and unprecedented experience 
for the Council, and when Amey launched a £30m claim against the Council, 
the Council continued to try to settle, prepared to defend the case, and 
launched counterclaims valued at £20.7m plus interest. 
 

1.13 Following a long and complex legal process, the litigation culminated in a 
judgment in November 2016 where the Judge found that both parties had 
some grounds in their favour, with ‘wins’ and ‘losses’ being applied to both 
parties, but overall found in favour of Amey.  
 

1.14 After careful consideration, the Council’s Cabinet decided not to appeal the 
judgment.  

 
1.15 This report contains 20 lessons learned and 27 associated 

recommendations identified by the review team. The recommendations will 
be considered by the Council’s Corporate Management Team who will 
oversee progress of an action plan and be accountable for delivery.  
 
 
 

2.0 RECOMMENDATIONS 

It is recommended that: 

2.1 the lessons learned from the events surrounding the Amey contract 
procurement, operation, termination, litigation and eventual court judgment 
are noted;  

2.2 the recommendations from the lessons learned process are taken forward 
into an assigned, time-bound Corporate Action Plan.  

2.3 where appropriate, and subject to the size and scale of the activity or project, 
the lessons learned are adopted and used to inform programmes, projects 
and activity that are either currently in progress or to be undertaken in the 
future.   
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3.0 BACKGROUND AND CONTEXT 

Chronology of events   

3.1 After Cumbria County Council (“the Council”) notified Amey LG Ltd (“Amey”) 
that they were preferred bidder in November 2004, the two organisations 
entered into a contract on 31 January 2005, where Amey were to carry out 
highways maintenance and associated services for the Council. Following a 
two month period of mobilisation, the contract commenced on 1 April 2005 
for a term of seven years, with an option for the Council to renew for a 
further three years. 

3.2 As part of the contractual arrangements, Capita performed the role of 
‘overseeing organisation’ which meant that they were responsible for the 
day-to-day management of the contract. Legal and contractual responsibility 
for the contract remained with the Council.   

3.3 As the contract progressed, Capita and the Council became increasingly 
concerned about feedback of poor performance, value for money and 
overcharging by Amey and in June 2009, a whistleblowing report from a non-
County Council employee was submitted to elected members of the Council.  
The whistleblowing report alleged that patching work in the Allerdale area 
was substandard.   

3.4 In August 2009, following reports in respect of problematic street lighting 
works, an external firm was commissioned to carry out an audit of the street 
lighting service.  That audit stated that some street lighting works were 
defective and attempts were then made through negotiation and due 
process for Amey to improve the service.  

3.5 In February 2011, the Council’s contract with Capita ended and the Council 
became ‘overseeing organisation’ for the Amey contract. 

3.6 As the street lighting works being undertaken by Amey continued to be of 
concern to the Council, a further audit report was produced in June 2011 
which again concluded street lighting standards were poor and included 
examples where some of the street lighting works could cause potential 
health and safety risks to the public. The Council again attempted to resolve 
the matter directly with Amey, and a series of meetings were held across 
various levels of each organisation.   

3.7 Despite these efforts, no way forward could be identified that was of 
satisfaction to the Council and on 14 October 2011, the Council took robust 
action and served Amey with a ‘Notice of Substituted Performance’ which 
removed the street lighting works from the scope of the contract, as the 
Council concluded that Amey had been unwilling or unable to address, to its 
satisfaction, the various matters of complaints and concerns raised.  

3.8 By this time, the Council had already decided that it would not be extending 
the contract with Amey and the contract would end on 31 March 2012.    

3.9 Subsequent to the decision not to extend the contract and the ‘substitution’ 
for street lighting works, many of the issues between the two organisations 
deteriorated and the number of contractual disputes increased. 

3.10 At the end of the contract, the Council informed Amey that it would be 
withholding payments amounting to circa £4.6million from the last three 
monthly valuations.  The Council considered that this money, as a minimum, 
was due to the Council in respect of defective works and incorrect charging.   
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3.11 The parties attempted to resolve the disputes through meetings of senior 
executives, but this was unsuccessful and Amey issued legal proceedings 
against the Council on 18 November 2013.  Amey’s claim was for a payment 
of c£30million including interest.  

3.12 The Council made numerous attempts to settle out of court. These were 
unsuccessful. A trial took place in the Manchester High Court of Justice 
(Technology and Construction Court) between February and May 2016, with 
the judgment handed down on 11 November 2016 and costs judgment on 18 
November 2016. 

3.13 After consideration, the Council’s Cabinet decided not to appeal the 
judgment on 24 November 2016 with a detailed lessons learned review 
process already commissioned by the Council’s Chief Executive.  

3.14 Table 1 below contains a summary overview of the key dates and events 
surrounding the procurement, operation and termination of the Amey 
contract and associated litigation.  
 

3.15 A more detailed chronology of the case can be found in the November 2016 
court judgment which is available at:- 

http://www.bailii.org/ew/cases/EWHC/TCC/2016/2856.html 
 

Table 1 – Summary of key events. 

Date Event & Comment 

1 Apr 2005 Contract between Cumbria County Council (CCC) and Amey commenced, and 
Capita were the ‘overseeing organisation’ for the contract.   
 

Feb 2009 Gateway Review report by 4Ps organisation highlights a number of issues with 
the Amey, Capita and County Council partnership arrangement and sets out a 
number of recommendations for improvement. 
 

Jun 2009 Whistleblowing report from a non-council employee is passed to elected members 
stating that patching work in Allerdale was substandard. 
 

Aug 2009 Audit of Amey’s street lighting work commissioned and undertaken by external 

firm, concluding that street lighting work was defective. 
 

Feb 2011  CCC contract with Capita ends and CCC becomes ‘overseeing organisation’.  

3 Feb 2011 Cabinet resolves that the contract with Amey will not be renewed and the contract 

will end on 31 March 2012. 
 

Jun 2011 

 

CCC produces audit report on Street Lighting Maintenance which includes strong 

reservations around the health and safety of street lighting work by Amey. 
 

14 Oct 2011 ‘Substitution’ – CCC serves ‘Notice of Substituted Performance’ to replace Amey 

from providing street lighting services. 
 

Jan to Apr 

2012 

CCC considered the options and risks and decided to withhold payments due to 

Amey. 

12 Apr 2012 CCC confirms to Amey that £4.6m will be ‘withheld’ from the last three months 

valuations in relation to counterclaims.  
 

11 May 2012  Amey serves Letter of Claim for Substituted Performance. 
 

27 Jun 2012  CCC replies to Letter of Claim and indicates £9m Street Lighting counterclaim. 
 

 

http://www.bailii.org/ew/cases/EWHC/TCC/2016/2856.html
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21 Dec 2012  Amey serves further Letter of Claim for Annual & Final Account claims. 
 

25 Apr 2013  CCC serves Letter of Response setting out defence.  
 

20 Sep 2013 CCC Chief Executive meets with Amey’s Local Government Division Managing 
Director to discuss latest position.  
 

18 Nov 2013 Amey issues legal proceedings against the Council for c£30m. 
 

2-5 Jun 2014  

 

Mediation meeting held in London. Parties unable to agree any settlement figures 

and both parties leave without agreement. 
 

July – Aug 

2014 

Part 36 settlement offers submitted by both CCC and Amey however no 

agreement could be reached. 
 

Aug 2014 – 

July 2015 

The parties continue to comply with the timetable of directions ordered by the 

Court.   
 

8 Jul 2015  

  

CCC Chief Executive meets Amey’s Managing Director to discuss claim and 

possible settlement.  
 

31 Jul 2015 The Council makes ‘drop hands’ offer to settle in an attempt to bring the matter to 

a close and secure certainty of outcome.   
 

9 Nov 2015  First settlement meeting held with Amey. Council and Amey agree to settle some 

smaller value claims and counterclaims raised by each organisation. Senior Legal 

Officer and AD Finance (S151 Officer) attend. c£3m worth of claims resolved. 
 

13 Nov 2015 

  

Second settlement meeting held with Amey. CCC Chief Executive and AD 

Finance (S151 Officer) attend. No agreement could be reached. 
 

8 Feb 2016 Trial Starts 
 

10 Feb 2016 Third settlement meeting held with Amey. Senior Legal Officer and AD Finance 
(S151 Officer) attend. No agreement could be reached. 
 

27 May 2016 Trial Ends 
 

11 Nov 2016 Final judgment received and made public. 
 

18 Nov 2016 Judge hands down costs award. 
 

24 Nov 2016 CCC Cabinet decides not to appeal the judgment and agrees delegation for the 

Chief Executive to negotiate the final costs payment to be made to Amey.   
 

25 Nov 2016 AD Transformation (as lessons learned lead officer with no prior involvement in 

the case) designed a lessons learned approach taking on board comments on the 

proposed methodology from the external auditors. Lessons learned methodology 

agreed must be independent, robust and thorough. 
 

12 Dec 2016 David Parr, an experienced Chief Executive from Halton Borough Council 

confirmed as Senior External Peer to independently challenge and support the 

lessons learned process. 
 

Dec 2016 to 

Aug 2017 

Detailed lessons learned process undertaken with regular input and challenge 

from Senior External Peer,  
 

12 Sept 2017  Lessons learned findings reported in public to a meeting of the Council’s Audit 

and Assurance Committee. 
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Scale and breadth of the lessons learned review process. 
 

3.16 The scale and breadth of the lessons learned process is substantial, with the 
review team considering activity exceeding 12 years, with the main lessons 
learned review period focused between 2005 and 2017. This included a 
review of activity prior to the contract being agreed; activity during the full life 
of the contractual relationship with Amey; and activity associated with the 
subsequent litigation process.  

3.17 To ensure depth, rigour and a thorough reflection of the case, voluminous 
amounts of documentation were reviewed; group workshop sessions and 
one-to-one meetings were held with those involved; followed by challenge 
sessions from independent parties not involved to inform the lessons learned 
process.  
 

3.18 The interviews conducted involved a range of people. These included 
officers, elected members and partners, some of whom are still associated 
with the County Council and some who have since left the Council but 
agreed to contribute to the review. 

3.19 The review team concluded that participants contributed constructively to the 
process with a clear desire for the Council to learn lessons for future 
improvement. 

 

3.20 The review process covered a 12 year period with: 
 

    Numerous political administrations; 

May 2005 – Aug 2008   Conservatives & Liberal Democrats 

Aug 2008 – Sept 2008  Conservatives 

Sept 2008 – June 2009  Labour 

June 2009 – May 2013  Conservatives & Labour   

May 2013 – present    Labour & Liberal Democrats 
 

    Numerous senior officers, for example; 

4 x Chief Executives; 

4 x Section 151 Officers   (the Council’s statutory Finance Officer); 

6 x Monitoring Officers     (the Council’s statutory Legal Officer); 

4 x Corporate Directors responsible for Environment and Highways; 

4 x Assistant Director, Highways. 
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4.0 JUDGMENT, INTEREST AND COSTS AWARDED TO AMEY 

4.1 In November 2013, Amey presented the Council with a claim for £23.8m plus 
interest regarding their final account, making a total of £30.3m2. The Council 
submitted its defence to the claim along with counterclaims valued at 
£20.7m3 plus interest.  

4.2 On 11 November 2016, the Judge formally ‘handed down’ his judgment. 
Both parties had been successful in some of their claims and unsuccessful in 
others. The Council was awarded £1.2m in respect of its counterclaims and  
Amey was awarded £4.9m; resulting in a net payment of £3.7m to Amey. 

4.3 In addition, Amey was awarded interest based on contractual provisions at 
8% above base per annum, compounded. This totalled £1.705m. In addition, 
the Council received interest in relation to the Winter Gritting counterclaim 
which Amey settled during the trial of £0.03m. The net interest payment from 
the Council to Amey totalled £1.675m. 

4.4 The Council made a payment of £5.4m in respect of the net award and net 
interest payable to Amey on 16 November 2016. This was included in the 
2016/17 Quarter 2 finance monitoring report to a meeting of the Council’s 
Cabinet held on 16 December 2016. 

4.5 In cases such as this, it is common practice that at the end of trial the Judge 
gives a broad assessment of what percentage of costs should be recovered 
and by which party.  A hearing took place on 10 November 2016 at which 
the Judge heard submissions from both parties in respect of costs. Amey 
submitted it had legal costs of £8.9m eligible for assessment by the Court.  
The comparable figure for the Council was £10m. Costs in addition to these 
sums were incurred by both parties, but fall outside the assessment process 
prescribed by the courts and prepared by costs lawyers.  

4.6 The Judge handed down his costs judgment on 18 November 2016 and  
ordered the Council to pay ‘85% of Amey’s costs to be assessed on the 
standard basis if not agreed’, which equated to £7.6m.  

4.7 The Judge ordered the Council to make a payment in the interim of final 
settlement of these costs ‘on account’ to Amey of £4.3m plus interest of 
£0.1m totalling £4.4m. This was actioned on 21 November 2016 and was 
included in the 2016/17 Quarter 2 finance monitoring report to Cabinet.  

4.8 Negotiations on matter of final settlement of costs by the Council 
commenced in December 2016 and were concluded in February 2017 
without the need for a further hearing. This resulted in a final payment of 
costs of £1.727m by the Council to Amey, in addition to £60k of costs the 
Council was ordered to pay during the Case Management hearings in 
January 2015. The total award of costs to Amey totalled £6.2m, which 
compared to Amey’s eligible costs claim of £8.9m. 

4.9 In summary, the total expenditure in respect of the judgment i.e. net award 
and contribution to Amey’s costs was £11.6m. £0.1m was paid in 2015/16 
and £11.5m was paid in 2016/17 with expenditure funded from revenue 
reserves; General Fund Balance (£3m), Property Related Reserves (£3.5m); 
Modernisation Reserve (£3.7m), Business Rates and Council Tax Volatility 
Reserves (£1.3m) and Other Earmarked Revenue Reserves (£0.1m).  

                                                           
2
 figures as per Amended Claim July 2014 

3
 figures as per Amended Counterclaim August 2014 
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Council Costs – Cumulative Final Account Claims Handling, Defence 
Litigation Costs and Post-Trial Administration. 

 

4.10 Regular briefings in relation to the defence cost expenditure incurred were 
summarised in Part II reports to Cabinet. Expenditure in relation to final 
account claim preparation, pre-trial preparation, trial and post-trial 
administration was reported regularly over the period.  

4.11 All expenditure incurred has been fully budgeted for and funded from 
revenue resources; annual revenue budgets (including the monies withheld) 
and planned draw down from revenue reserves over the period.  

4.12 The cumulative expenditure fully funded through the Council’s Accounts 
since 2012 in relation to the costs of its claims handling and litigation to 31 
March 2016 was £12.934m. This included costs of internal staff seconded 
from day-to-day responsibilities, and the costs of external legal advice, QCs, 
instructing solicitors, barristers, costs lawyers, highways experts, statisticians 
and case management consultants. 

4.13 Expenditure during the 2016/17 financial year, which was budgeted for, 
totalled £1.475m.This results in total cumulative expenditure of £14.409m.  

4.14 In relation to the costs incurred by the Council, the eligible costs submitted to 
the Court for assessment in the preparation and presentation of its Defence 
totalled £10.037m. The balance of £4.372m represents other costs since 
2012 to 31 March 2017 which would not be eligible for court assessment. 
These included for example internal costs before the Final Account claim 
was lodged by Amey; internal costs relating to staff time; costs incurred in 
respect of experts and legal advice for claims such as counter-claims settled 
prior to the court hearing; costs of experts not appointed by the Court; and 
costs incurred after the court process had concluded. 

4.15 The costs which were not eligible for Court submission broadly relate to 
three areas; £1.2m of staff costs funded from existing Council budgets where 
staff were seconded to the Amey project both before, during and after Final 
Account was lodged and the trial hearings ending in November 2016, 
including operational staff who provided information to support the Council’s 
case, £1.3m of costs which related to those claims which were settled in 
2015 before the trial commenced in Court and £1.9m on experts appointed 
by the Council prior to trial appointments and not eligible by the Court. 

Summary of Expenditure and Sources of Funding 

4.16 The accounting for expenditure incurred by the Council between 2012 and 
2016 was reported through the Council’s Income and Expenditure Accounts 
as part of the annual accounts process. Expenditure incurred in the financial 
year 2016-2017 have been included in the 2016/17 Annual Accounts.  

4.17 The total Council revenue expenditure on the case since 2012 was 
£26.011m which included the judgment award and costs settlement of 
£11.602m and the Council’s total costs expenditure of £14.409m.This total 
cost compares to the Amey Litigation demand of £30.3m plus Amey’s costs 
assessed for Court award (not all costs incurred by Amey over the period) to 
be a further £8.9m, totalling a minimum demand of £39.2m.    
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4.18 In relation to the monies withheld totalling £4.607m, these were accounted 
for as a creditor4 in the Council’s accounts, and were used to fund the 
Council’s final account claims handling, litigation preparation and street 
lighting recovery activities. Cabinet agreed the use of part of the creditor to 
progress improvements to the street lighting estate in July 2012, following 
the end of the highways contract with Amey. The allocation of the creditor 
was £1.558m to support street lighting recovery and £3.049m to fund the 
Council’s case. 

4.19 After taking account of the monies withheld and allocated to the Council’s 
defence of the Final Account Claim and the preparation of its Counter claims 
(£3.049m), and the re-allocation of existing service revenue budgets 
(£1.290m), the additional revenue resources the Council budgeted and 
funded over the period (2012-2017) in respect of the litigation was 
£21.672m. 

5.0 THE METHODOLOGY USED TO ESTABLISH LESSONS 

LEARNED 

5.1 The lessons learned methodology was designed around the following four 
commitments: 

 There would be open, honest and constructive reflection, ensuring a 
transparent process; 
 

 

 There would be robust challenge and scrutiny of those involved; 
 

 

 There would be a balance of input from officers and Elected Members 
that were involved in and had knowledge of the Amey case, as well as 
council officers not involved in the case at the time, but who were able to 
provide professional insight and challenge in their current roles, to ensure 
both independence and rigour; 
 

 

 That reflection and lessons learned would be reported to Elected 
Members via a meeting in public of the Council’s Audit and Assurance 
Committee. 
 

Note: any matters of legal privilege, commercial confidentiality and any 
other matters falling within Part 2 of Schedule 12A of the Local 
Government Act 1972 and the Local Government (Access to Information) 
Act 1985 would need to be considered in closed session should they 
arise from the lessons learned process. 

 

5.2 Given the costs incurred in the Amey case, it was important to carefully 
balance the time and financial resource costs of Council managers leading 
the process against ensuring independence of the Council’s ‘Amey project 
team’ and other Council staff involved in the case. 

5.3 After discussion with the Council’s Chief Executive and Corporate Director 
Resources & Transformation, it was agreed that senior officers not involved 
in any aspects of the Amey case would lead and co-ordinate the lessons 
learned exercise.  The Council kept the external auditor, Grant Thornton UK 
LLP regularly updated with progress.  

                                                           
4
 A creditor is a third party to whom monies are owed in respect of goods and services provided in the 

accounting period but where the payment in respect of services and goods received has not been actioned. The 

value of the creditor to be included in the year end accounts is subject to accounting assessment. 
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5.4 It was subsequently agreed that two senior officers (Assistant Director 
Transformation and Senior Manager Performance & Risk) would undertake 
the lessons learned review by adopting the following approach: 

 a desktop review of all relevant documentation; 

 group workshop discussions with senior managers of the Council and 
the Council’s Amey project team using structured, pre-agreed key 
lines of enquiry; and 

 further individual 1-2-1 sessions with key officers, partners and 
elected members, including ex-employees and ex-elected members 
of the Council. 

5.5 This approach was designed to ensure a balance of minimising additional 
costs whilst also ensuring a thorough and independent review. 

5.6 To provide independent internal audit assurance, an approach was 
developed by the Council’s Group Audit Manager, in her capacity as the 
Council’s Chief Internal Auditor, with work undertaken in addition to the 
approved internal audit programme. This approach sets out a description of 
audit testing that would be carried out, together with examples of the internal 
controls that would be reviewed to provide assurance relating to 
management’s arrangements for ensuring: 

 robustness of the process; 

 independence of the review team; 

 completeness of the exercise; 

 implementation of actions identified.  

 

5.7 To ensure robust, additional independent and external challenge to the 
process, a Senior External Peer officer was also sought to oversee the 
process. The Council and Grant Thornton UK LLP compiled a list of potential 
peer reviewers with the skills, experience and credibility required and David 
Parr (an experienced Chief Executive from Halton Borough Council) was 
approached and agreed to fulfil this role. Mr Parr’s CV is attached at 
Appendix 1 for information. Mr Parr’s statement of opinion on the lessons 
learned process and outcomes of the review is attached as Appendix 2. Mr 
Parr’s input has been undertaken at no cost to Cumbria County Council. 

5.8 The assurance conclusion relating to the lessons learned process from the 
Councils Group Audit Manager is attached as Appendix 3. 

5.9 To ensure independence, it was clearly agreed that Grant Thornton UK LLP 
would not form part of the Council’s internal lessons learned management 
arrangements, however regular briefing meetings were arranged between 
the Assistant Director Transformation and the external audit representatives 
who provided challenge to the proposed lessons learned methodology. 

5.10 It was also agreed that the Assistant Director Transformation would report 
lessons learned in public to the Audit and Assurance Committee. 
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5.11 The objectives of the lessons learned process were to:- 

 follow a framework of key lines of enquiry to focus on strategic issues 
whilst also identifying operational areas for improvement; 
 

 not reinvestigate the judgment – instead ensure a focus to learn 
lessons and secure improvement; 

 

 facilitate open, honest and constructive reflection – ensuring a 
transparent and cooperative process; 

 

 apply robust challenge and reflection of and from those involved; 
 

 balance input from officers and Elected Members involved and have 
knowledge of the Amey case and those not involved to ensure 
independence, rigour and professional challenge; 

 

 ensure both past and emerging lessons are considered real time:-  
 

 so that improvement opportunities are considered immediately 
not at the end of the lessons learned process, and; 

 

 to extend lessons learned beyond the highways service into 
other council services where appropriate.  

6.0 LESSONS LEARNED 

This section of the report is structured around the pre agreed key lines of 
enquiry and outlines the findings, any lessons learned (L) and 
recommendations (R) that the Council should consider to aim for continuous 
improvement.  

6.1 The Procurement Process, Contract and Contract Robustness 

6.1.1 Under the terms of the contract, Amey were to deliver highways 
maintenance and associated services to the Council, and Capita were to act 
as the ‘overseeing organisation’, on behalf of the Council. The intention was 
that all three organisations would work in partnership for the benefit of 
Cumbria’s road users. 

6.1.2 The partnership was described in a benefits evaluation report on the 
Council’s Highways Service (commissioned by the Council and prepared by 
4Ps consultants) as:  

‘combining the County Council’s legal responsibility as the highway authority 
for Cumbria, the democratic decision making of its members and the 
experience of its staff with the skills and professional specialist support 
services of Amey and the engineering expertise of Capita Symonds’5. 

6.1.3 According to the legal judgment, the tender6 ‘required the successful bidder 
to purchase Cumbria’s existing highways maintenance department and its 
assets, and also to take the benefit of any existing third party contracts that 
the highways maintenance department had in place at the time of transfer. 
Thus it was necessary for tenderers to value that business and propose a 
capital receipt to be paid to the County Council on award of any contract.’  

6.1.4 Amey submitted its tender in June 2004, offering £8 million by way of capital 
receipt including the purchase of some existing highways assets from the 
Council. 

                                                           
5
 See Page 4 – 4Ps Gateway Review 5: Benefits Evaluation. 19

th
 February 2009. 

6
 See Para 2.1, Approved Judgment [2016] EWHC 2856 (TCC) – 11

th
 November 2016 
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6.1.5 With regards to the highways maintenance works, there were three core 
contract documents, being:- 

 The Services Agreement;  

 The Highways Special Conditions; and  

 The Highways Maintenance Services Specification.  

6.1.6 These core contract documents contained references to the requirements, 
roles and responsibilities of the Council, Amey and Capita. 

 The Services Agreement : This was the umbrella agreement, under 
which stood the separate agreements dealing with each of the four 
categories of services to be provided by Amey, namely 

o the highways maintenance services;  

o the grounds maintenance services; 

o fleet services; and  

o waste sites services.  

Any dispute was to be resolved, if necessary, via the dispute resolution 
procedure included in a schedule to the services agreement. 

 The Highways Special Conditions : Under the special conditions,  

o works were to be ordered by way of works instruction. These were to 
be issued by the named project manager or supervisor who would 
be a representative of Capita as the overseeing organisation. The 
works instructions were to contain a finish date, which was to be 
certified as having occurred by Capita.  

o both Amey and Capita were to inform each other of any matters 
which could change the prices, the timing or performance of the 
works or impair the performance of the network, and there were to 
be regular monthly progress meetings.  

o there was a mutual obligation upon Amey and Capita to notify each 
other of any defects found prior to the relevant defects date for each 
work instruction. 

o Amey was obliged to correct defects as soon as possible, even if not 
notified by Capita. 

o Amey was obliged to undertake tests and inspections required by 
relevant works information. 

o payment was to be made to Amey only when Capita had updated its 
systems to show that works instructions had been finalised and the 
value of the work was included in a final monthly assessment. 

o provision was made for the assessment of what was to be paid by 
the Council to Amey. Capita were to make monthly assessments of 
the amounts due at each assessment date. 

 The Highways Maintenance Services Specification: This comprised a 
list of bespoke amendments to the Highways Agency’s Specification for 
Highways Works, including detailed technical specification on for 
example tolerances, thickness, depth, materials properties etc. 
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6.1.7 According to the Judgment7, “the contract documents are voluminous” and 
the review process has concluded they were not easy documents to interpret 
with some gaps and inconsistencies within the documents that gave rise to 
interpretational uncertainty. As an example, the lack of clarity regarding 
ongoing maintenance of capital assets, exit arrangements and asset 
ownership at the end of the contract caused challenges for the Council. 
Furthermore, there needed greater clarity in relation to the contractual 
relationship between Amey, the Council and its agent Capita, with no formal 
three-way memorandum of agreement between the parties in place. 

6.1.8 The contract tender documents were developed through a steering group 
chaired by a senior council officer and included significant input from 
highways service employees. 

6.1.9 Two external, third party consultancy firms experienced in contract design 
formed part of the steering group established to help shape the procurement 
process and assess the tender returns and then to work with the Council’s 
legal team to finalise negotiation of the contractual terms once Amey were 
confirmed as being preferred bidder in November 2004.   

6.1.10 There was an expectation that the contract would deliver significant benefits, 
and although some were achieved (such as securing a significant upfront 
capital receipt by purchasing existing Council assets, and maintaining 
employment prospects for employees subject to TUPE regulations), other 
expected benefits could have been more clearly defined in the contract.  
 

6.1.11 Lesson Learned (L1) - The contract documentation was voluminous, 
complex and contained some gaps and inconsistencies that created 
interpretational uncertainty for all parties with poor performance, poor 
contract management and inconsistent contract relationship management 
examples later identified.  
 

The Council should have been more rigorous in its approach to ensure as far 
as possible that the best and most appropriate contract terms and conditions 
were in place and acted upon. These could have included more robust risk 
transfer and / or risk sharing arrangements, appropriate performance 
indicators underpinning the contract, and any gaps, inconsistencies or 
content that might be open to interpretation being avoided or resolved.  

6.1.12 Recommendation (R1) - For major contracts of this size, complexity and 
value, and prior to contract documents being signed, the Council needs to 
be assured that the contract terms and conditions are robust. It may be 
appropriate in certain circumstances to consider the merits of engaging an 
additional independent peer with significant expertise in commercial contract 
documentation to review and challenge the rigour of the contract terms, 
conditions, specification and performance management arrangements to 
protect as far as possible the interests of the Council. 

 
 
 
 
 
 
 
 
 
 
 
 

                                                           
7
 See Para 2.6, Approved Judgment [2016] EWHC 2856 (TCC) – 11

th
 November 2016 
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6.2 Contract Monitoring and Management 

6.2.1 As set out in the Court Judgment8, there were a number of regular meetings 
involving the parties under the contract, all of which generated agendas and 
minutes. There were Senior Partnership Board meetings, monthly meetings 
of the Cumbria Highways Management Team, regular local area partnership 
meetings, and individual working groups set up to produce guidance notes 
for relevant parties.  Additionally, defects lists were produced and circulated 
and any issues of concern regarding variations, change control requests and 
outstanding claims would be discussed formally at the Board meetings. 

 

6.2.2 Condition 4 in the Service Agreement, entitled ‘Partnering’, outlined mutual 
obligations of fair dealing and good faith with a specific obligation to operate 
the Strategic Partnership Board as the primary vehicle to drive 
improvements and resolve differences.  
 

6.2.3 The review process has concluded that a significant emphasis was placed 
on ‘partnering’, acknowledging that this was an evolving theme nationally 
between a number of public and private sector organisations at the time. The 
over reliance on and expectation of ‘mutual co-operation’ was perceived by 
some involved in the lessons learned process to be at the expense of formal 
and sufficiently effective contract monitoring and performance management 
practice, especially in the early years of the contract.  
 

6.2.4 Between 2005 and 2008, Highways Stewards did raise issues where 
required. Then in December 2008, change orders, variations to the contract 
and a review of key performance indicators were debated. In early 2009 
partnership meetings were replaced by more rigorous contract management 
arrangements in an attempt to improve performance and outcomes. 
 
 

6.2.5 The Council and Amey were able to refer any dispute for determination in 

accordance with the dispute resolution procedure contained in schedule 8 of 

the Services Agreement, which contained a conventional structured 

escalation procedure, the last stage being the Strategic Partnership Board, 

followed by adjudication or litigation as a last resort.  
 

6.2.6 Although Condition 4 of the services agreement imposed mutual obligations 

on the Council and Amey, and specifically required parties to operate the 

Strategic Partnership Board as the primary vehicle to resolve differences, 

there is little evidence that key performance indicators attached to the 

contract were routinely and effectively used to drive improvement or to 

highlight poor performance or underperformance. 
 

6.2.7 Although from time to time defects lists were shared at meetings between 

relevant parties, the specific provisions contained in the contract documents 

that were designed to ensure that disputes were resolved as and when they 

occurred, were not routinely applied. This gave rise to an accumulation of 

disputes and an accumulating value of those unresolved disputes which 

created challenges for the Council to manage. 
 
 
 
 

                                                           
8
 See Para 4.5, Approved Judgment [2016] EWHC 2856 (TCC) – 11

th
 November 2016 
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6.2.8 There are examples where both parties did not mutually agree change 

orders promptly. As an example, in regard to the Council’s delay in handling 

Amey’s financial claims following vehicle excise duty and landfill tax 

legislation changes in 2008, the change process was still not fully resolved at 

the end of the contract in 2012 and in this context the Judge commented9 : 
 

“it was wholly unacceptable for any organisation, let alone a local authority, 

in the context of dealing with a contractor under a partnering type contract”.  
 
 

6.2.9 Lesson Learned (L2) - The role of Capita was to act as the Council’s agent 
and to specifically oversee the Amey contract on the Council’s behalf. 
Fundamentally however, greater clarity was required regarding the 
contractual relationship between the Council and Capita to ensure the 
required rigour, monitoring and delivery of the Amey contract. 
 

In particular, between 2005 and 2012, the Council had ‘thin client side’ 
arrangements in place. Although client side capacity was agreed prior to 
contract signature and had been informed by the external advisers 
appointed to assist the contractual arrangements, roles and responsibilities 
should have been clearer and the Council’s client side capacity and 
capability should have been stronger to ensure the required performance 
and relationship management outcomes. 

 

6.2.10 Recommendation (R2a) - For major contracts of this size, complexity and 
value, it is recommended that the Council should ensure that there is 
sufficient client side capacity and capability in place to monitor and manage 
the contract effectively, including for example appropriate support from legal 
and finance professionals. 

 
6.2.11 Recommendation (R2b) - In cases where the Council contracts with a third 

party agent to oversee the delivery of a contract on its behalf, the Council 
should establish absolute clarity of roles and responsibilities for all parties 
concerned, with adequate client side capacity and skills in place. 
 

6.2.12 Lesson Learned (L3) - There is limited documented evidence to give 
confidence that effective performance and data quality arrangements were in 
place between 2005 and 2012. 
 

Key Performance Indicators (KPIs) were either not routinely used or not 
effective to drive improvement or to highlight contract performance issues in 
a timely and managed way. Part way through the contract, KPIs were 
reviewed and some improvements were made, however some areas of the 
business did not have KPIs reviewed and in hindsight this was deemed a 
missed opportunity. 

Gaps in ensuring robust and accurate data quality and data assurance 
arrangements resulted in the Council having difficulty accessing and 
monitoring accurate contractor records both during the term of the 
agreement, but also later when required for trial preparation. 
 

When performance issues were identified, review participants concluded 
these were often not managed promptly or effectively, which resulted in 
delays, drift or issues not being resolved before escalation to the dispute 
phase later in the process.   

 

                                                           
9
 See Para 6.8, Approved Judgment [2016] EWHC 2856 (TCC) – 11

th
 November 2016 
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6.2.13 Recommendation (R3a) - The Council should ensure robust performance 
management arrangements are in place for all new contracts. For existing 
significant contracts, and acknowledging that it may be challenging to amend 
contracts already in place, the Council should take a proportionate and risk 
based approach to review the performance management arrangements in 
place to be assured they are robust. 

 

6.2.14 Recommendation (R3b)  A set of mutually agreed Key Performance 
Indicators (KPIs) should be in place for all significant contracts (high in value, 
complexity or political sensitivity) and used to robustly manage the 
performance of the contract. KPIs should be routinely and regularly reviewed 
to maintain drive and ensure that continuous improvement opportunities are 
not missed. 

 

6.2.15 Recommendation (R3c) – Effective systems should be in place to identify, 
challenge and resolve underperformance promptly when services are not 
being delivered to time, exceed agreed costs or are lower than expected 
quality.   

 

6.2.16 Recommendation (R3d) - The Council should enhance arrangements for 
contractors to have good data quality standards and systems in place, to 
ensure that any decisions the Council takes are informed by good quality 
contractor records. 

 

6.2.17 Recommendation (R3e) - It is recommended that the Council considers 
utilising the capacity and resources of its’ non-executive members in addition 
to the executive members of the Cabinet. For example, the Audit & 
Assurance Committee could be requested to seek a more robust assurance 
of contract management arrangements and the Scrutiny Management Board 
and its’ committees could be invited to undertake a review of performance 
arrangements for key contracts that fall into each area of work on a risk 
assessed basis within the annual work programme. 

 

6.2.18 Lesson Learned (L4) - In the early stages of the contract from 2005, the 
culture of the Council at the time was to manage issues within a siloed way 
with concerns regarding the Amey contract managed mainly within the 
Environment, Culture & Economy Directorate and supported by the Client 
Services team.  
 
 
 

From 2009, the culture to share issues more widely did however start to 
improve, and in particular from 2011 onwards and to the present day issues 
are now shared more widely in an improved, corporate ‘one team’ culture.  
 

This improved culture results in greater corporate responsibility and 
accountability with issues and concerns discussed promptly and effectively. 
Appropriate senior managers and Elected Members are more aware of 
issues at an earlier stage, with challenge, support, and wider resources 
allocated to help resolve any problems.  
 

6.2.19 Recommendation (R4) – The Council should maintain and continue the 
‘one team’ culture being embedded within the organisation to ensure that 
any significant supplier or contractual concerns are shared early. This culture 
will ensure corporate responsibility, collective ownership; enable cross 
council resources to be utilised; and will assist in considering the best 
options for the way forward. 
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6.2.20 Lesson Learned (L5) - There were missed opportunities to prevent the 
number of disputes and the value of those disputes accumulating during the 
lifetime of the contract.  
 

Opportunities were missed at regular Cumbria Highways Management Team 
meetings, local area partnership meetings or ultimately via internal 
escalation to the Strategic Partnership Board.  
 

When required, legal advice should have been sought at the earliest 
opportunity, not later in the process.  

 

6.2.21 Recommendation (R5) - Where it is known that there are issues that are 
not being resolved locally within the terms of the contract, processes should 
be put in place to escalate issues to more senior managers or the Council’s 
Leadership where required, to raise awareness of issues, seek resolution 
and avoid the need for formal disputes wherever possible. 
 
 

Issues that require escalation should be regularly scrutinised and if legal 
support is required, the Council should consider sourcing advice promptly, 
with a view to resolving disputes at the earliest opportunity to avoid legal 
challenge, potential claims or litigation. 
  

6.2.22 Lesson Learned (L6) - From the evidence gathered during the lessons 
learned process, there appeared to be a culture that resulted in slow or 
minimal response to issues of concern being raised by front-line employees 
about service standards and the quality of workmanship. There were also 
some examples of reluctance on the part of managers to accept or act on 
issues promptly when raised by more front-line colleagues. 

 

6.2.23 Recommendation (R6) – The Council should implement appropriate 
arrangements to ensure that the views of partners and employees at all 
levels are invited and promptly considered.  
 

The systems and processes suggested should ensure a safe environment 
where staff feel confident to ‘speak up’ knowing that their views will be 
listened to, considered and acted upon with decisions recorded in a timely 
manner, whilst maintaining appropriate confidentiality. These arrangements 
should be supplemented by the Council’s Whistleblowing Policy and 
reported to Audit and Assurance Committee where appropriate. 
 

6.2.24 Lesson Learned (L7) – Overall, relationships between Council and Amey 
officers were variable. Whilst some relationships were strong and positive, 
others were poor and overall there were insufficient or ineffective ‘non-
contractual’ (i.e informal day to day working) relationships between Council 
and Amey staff. 
 

Early in the contract, the Council met with Amey and Capita to agree a set of 
cultural behaviours and values, however relationships between some Amey 
and Council staff were not strong and this could have contributed to issues 
and disputes not being resolved promptly.  

 
6.2.25 Recommendation (R7) - It is recommended that the Council places greater 

commitment and investment to ensure ‘non-contractual’ relationships with 
contractors are constructive, strong and effective. 

 

Where challenges arise, the Council should also consider investing in an 
appropriate level of independent support to facilitate constructive discussions 
between the Council and contractor. If successful, this approach could 
improve working relationships and increase the prospects of reaching a 
mutually agreed position at the earliest opportunity, and in particular avoiding 
problems escalating into the formal contractual dispute process. 
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6.3 Responding to Internal Audit Findings and Recommendations 
from External Reviews. 

6.3.1 Over the period from 2008 until early 2011, the Council’s Internal Audit Unit 
conducted a number of internal reviews and published four separate internal 
audit reports with recommendations covering the following services or 
functions: 

 Cumbria Highways: Amey Contract Management, Capita 
Governance & Monitoring Arrangements. A final report was issued in 
June 2008, with an overall ‘satisfactory’ evaluation. 

 Cumbria Highways Partnership. A report was issued in March 2009, 
with an overall ‘fair’ evaluation. 

 Cumbria Highways: Reactive Orders. A final report was issued in 
November 2009, with controls providing ‘partial assurance’. 

 Highways and Transportation Division: Transport Recovery 
Programme. A final report was issued in January 2011, with an 
assessment that audit testing, together with the grading of audit 
recommendations provided ‘partial assurance’. 

6.3.2 Taken together, the reports above contained predominantly grade 1 and 
grade 2 recommendations where: 

o Grade 1 - to address a fundamental control weakness, and;  
 

o Grade 2 - to be addressed to establish a satisfactory level of internal 
control), that were intended to manage the risk, for example: 

 using inaccurate performance information;  

 increase in lawsuits, accidents, injuries and deaths due to 
highway defects; 

 hazards and reputational damage associated with long 
standing defective work; 

 failure to accurately calculate and recover overpayment; 

 inability to monitor or interrogate payments and usage of higher 
rates for works; 

 failure to identify and manage potential overspending; 

 inability to claw-back funding. 
 

6.3.3 In February 2009, the externally commissioned consultancy firm 4Ps, 
published a report following a gateway review of the Council’s Highways 
Service. The focus of the gateway review was a benefits evaluation and the 
purpose was to:  

‘Assess whether the anticipated benefits are being delivered and that the 
ongoing contractual arrangements meet the business need’10. 

 

                                                           
10

 See page 4 – 4Ps Gateway Review 5: Benefits Evaluation. 19
th

 February 2009. 
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6.3.4 The report provided a ‘delivery confidence assessment’ of Amber / Red11, 
which 4Ps described as:  

‘Successful delivery of the project / programme is in doubt with major risks or 
issues apparent in a number of key areas. Urgent action is needed to ensure 

these are addressed, and whether resolution is feasible’. 

 

6.3.5 Whilst the 4Ps review found that ‘there had been significant benefits 
realisation at the front end of the Amey contract’12, the review also found 
that: 

‘there also seems to be a limited understanding as to what the contract 
actually contains and how to enforce the relevant contractual obligations.  

There is some evidence that this limited understanding flows from an earlier 
culture of putting contracts to one side in the sole concentration on 

partnership working’13. 

 

6.3.6 To support future improvement of the Highways Service, the 4Ps report 
contained 10 recommendations for the Council to consider. Four of the 
recommendations were labelled ‘Critical’ and six ‘Essential’, and perhaps the 
most relevant critical (do now) recommendation was:  

 

‘to review and clarify the authority’s ability to drive service improvement 
through the existing contract conditions.’ 

6.3.7 Whilst there is no guarantee that more timely implementation of all audit and 
gateway review recommendations would have prevented disputes arising, 
improved dispute resolution, or would have prevented litigation, participants 
in the review process reported that responsible managers should have 
accepted findings and acted on recommendations more promptly.  
 

6.3.8 Although there is limited documented evidence that the recommendations 
contained in the February 2009 4Ps gateway review report were 
systematically taken forward via a formal action plan, interviews with lessons 
learned participants advised that the findings of the gateway review were 
used by senior managers to contribute to the options appraisal and 
subsequent recommendation not to extend the Amey contract beyond 2012.  

 

6.3.9 It is important to note that there was significant change across the Council 
during 2008 and 2009. Examples included Cumbria County Council’s 
political administration changing in the autumn of 2008 and again in June 
2009, a number of senior officer changes in the spring of 2009 and in 
November 2009, parts of Cumbria suffered from a major flood event 
resulting in the Environment and Highways service resources focused to 
help respond and recover affected communities from the floods. 
 
 
 

                                                           
11

 See page 2 – 4Ps Gateway Review 5: Benefits Evaluation. 19
th

 February 2009. 
12

 See page 6 – 4Ps Gateway Review 5: Benefits Evaluation. 19
th

 February 2009. 
13

 See page 6 – 4Ps Gateway Review 5: Benefits Evaluation. 19
th

 February 2009. 
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6.3.10 Lesson Learned (L8) – The Council did not respond promptly enough to 
recommendations from internal audit reports or some elements of externally 
commissioned reviews regarding the Amey contract. 
 
 
 

It is encouraging to note that internal audit arrangements now require the 
relevant Assistant Director to sign off internal audit reports and agree action 
plans with the Corporate Director also required to provide comments 
confirming their commitment to oversee the implementation of the 
recommendations. Quarterly reports are presented to Elected Members of 
the Council’s Audit & Assurance Committee to ensure transparency and 
challenge on both matters arising from Internal Audit reviews and 
management’s implementation of agreed actions. 
 
 

A new audit follow up process was implemented during 2015/16 which 
requires that all audits receiving less than ‘Reasonable Assurance’ are 
automatically followed up by Internal Audit after six months.  The outcomes 
of these follow up audits are reported to Audit & Assurance Committee 
through the quarterly progress report. 

 
 

6.3.11 Recommendation (R8a) – The Council should ensure that the improved 
profile and senior officer management of recommendations made by internal 
audit and external reviews continues. 

 

Systems and governance arrangements should ensure Assistant Directors 
agree, implement, sign-off and are accountable for internal audit and 
external review recommendations promptly and within agreed timescales 
after the completion of an audit report or external review.  

 
6.3.12 Recommendation (R8b) - Outstanding recommendations from internal audit 

and external review follow up reports should be considered monthly by 
Directorate Management Teams and at least quarterly by Corporate 
Management Team to ensure prompt action is taken; with clear 
accountability in place to ensure senior officers implement and are 
accountable for their agreed actions arising from audit reviews.  
 
 

6.3.13 Recommendation (R8c) – Audit findings and follow up reports should 
continue to be reported to the Council’s Audit and Assurance Committee 
through the quarterly process report so that Elected Members are able to 
highlight and challenge any high priority Internal Audit recommendations that 
are outstanding. The Corporate Management Team should ensure that 
resources are available to allow follow up audits to be undertaken by the due 
date. 

 

6.4 Decision to adjust or withhold payment to Amey 

6.4.1 In February 2012, the Council made deductions from the payment falling due 
to Amey in relation to the January 2012 monthly valuation and it made 
further substantial deductions in March 2012 and again in April 2012 for the 
payments relating to the February and March 2012 monthly valuations. The 
total withheld from these last three monthly valuations amounted to circa 
£4.6 million and was a decision made by senior officers following discussion 
with appropriate Elected Members.  

 

 

6.4.2 There was nothing specific in the 2012 Cabinet terms of reference that would 
require the decision to withhold a payment to be referred to Cabinet.   
 



 

23 
 

 
6.4.3 There is clarification in the judgment15 in regard to an issue between the 

parties on whether or not the provision of “all information reasonably 

required for the verification” of the final account was a condition precedent to 

Cumbria’s obligation to pay.  

 
6.4.4 It was the Judge’s view that the meaning of this clause was that the County 

Council was entitled to seek all verifying information reasonably required, 
and that Amey was obliged to provide it, but that if Amey did not do so, 
whether at all or in some part, then the Council’s obligation was still to pay 
within the specified time, but only on the basis of the information which had 
been provided. Any dispute would then be resolved, if necessary, via the 
dispute resolution procedure in schedule 8 of the services agreement. 

 

6.4.5 In regard to the Council’s decision to withhold payment from the final 

account, the Judge concluded that16 
 

 

“it is also clear, as demonstrated by cross-examination by Amey’s QC, that 

by that stage any semblance of independent certification by anyone 

purporting to act as a representative of an impartial overseeing organisation 

had long since been abandoned, and the process was being driven entirely 

by the Council’s dispute resolution board”. 
 

 

6.4.6 Most significantly however, the Judge also concluded that:17  
 

‘the Council consciously chose to make very substantial deductions from 
what it would otherwise have paid Amey and that position has been shown 

to be erroneous’. 
 

 

6.4.7 Furthermore,18 the Judge concluded that: 
 

 “if the Council had not made any deductions from the last three monthly 
payments, it would have emerged as the net beneficiary in financial terms, 
but because it did, it is Amey that was the net beneficiary of the judgment”. 

 

6.4.8 In his costs judgment19, the Judge commented that:  

“the simple fact was that the Council lost the case because it deducted or 
withheld substantial amounts from assessed amounts due to Amey at the 
end of the contract because it believed, wrongly, and continued to believe, 
that its counterclaims were genuine and substantial and at the very least 

justified the entirety of the deductions or withholdings” 

 

 

                                                           
15

 See Para 2.35, Approved Judgment [2016] EWHC 2856 (TCC) – 11
th

 November 2016 
16

 See Para 6.52,   Approved Judgment [2016] EWHC 2856 (TCC) – 11
th
 November 2016 

17
 See Para 37.27, Approved Judgment [2016] EWHC 2856 (TCC) – 11

th
 November 2016 

18
 See Para 37.5,   Approved Judgment [2016] EWHC 2856 (TCC) – 11

th
 November 2016 

19
 See Para 36,      Judgment on costs -  [2016] EWHC 2946 (TCC) - 18

th
 November 2016 
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6.4.9 Lesson Learned (L9) – The Council decision to withhold payment from 
Amey was a major factor that contributed to Amey triggering litigation which 
later resulted in a highly costly legal process. 

As the Judge concluded, the Council should not have withheld payment, and 
because it did, Amey were the net beneficiary at trial. This is deemed as the 
most significant lesson learned during the review process as from the point 
the Council withheld payment; it needed to defend its position.  
 

Participants of the review process have advised that it was their 
understanding that discussions took place involving Statutory Officers of the 
Council leading up to the decision to withhold payment in early 2012.  

Some participants also recall the option of withholding payment being 
discussed verbally with Cabinet Members in an informal meeting, however 
the lessons learned process has found no documented evidence that the 
totality of the risks and benefits of the option to withhold were considered 
and shared in full.  

Based on the balance of information available to the lessons learned 
process, it is concluded that the totality of the risks were not shared with 
senior elected members or all senior officers in full.  This was, in the view of 
the lessons learned team, a significant omission. 
 

Although there was clear evidence of alleged potential health and safety 
risks to the public and significant contract performance and value for money 
concerns, the totality of the relevant considerations in reaching the decision 
to withhold payment should have been more comprehensively considered 
and documented. 

 

Although the Council was dissatisfied with the level of service provided 
through the contract, the level of evidence required to demonstrate a breach 
of contract and therefore seek compensation through a legal process is 
significant and therefore a further lesson learned is to ensure performance 
issues are addressed through the conduct of the contract.   
 

Through one-to-one interviews, the review process also identified references 
made to the discussions and subsequent decision to withhold payment being 
made in an environment of emotion given some of the evidence of poor 
quality and potential health and safety concerns being raised. 

 
 

6.4.10 Recommendation (R9) – Where decisions are taken that may result in 
significant risks to the Council, there must be a clear expectation that senior 
officers and members receive all relevant information in a timely manner to 
thoroughly understand and consider the full extent and consequences of the 
potential risk. The decision, including action to be taken (or not taken) and 
the reasons for the decision, should be documented.   
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6.4.11 Lesson Learned L10 – The review process found no minutes of an 
Executive Decision to withhold payment, or written record of who made the 
final decision to deduct payment from the final account. The judgment 
stated:20 

 

“the Council’s position was that whatever Amey might be entitled to for work 

undertaken it was going to make substantial deductions or withholdings on the 

basis that it had counterclaims which it believed would cancel out any liability 

for that work.  By this judgment that position has been shown to be erroneous.   

 

It follows that it ought not to have made adjustments, deductions or 

withholdings in relation to the balance payable to Amey for work done in the 

last 3 months which had been assessed as being due to Amey.  It follows that 

on three occasions payment was not made of money due to Amey on the date 

when it fell due”. 
 

 

The decision to withhold payment was an officer decision, not a decision 
made by Cabinet.  
  
A Cabinet decision would ensure wider professional input and consideration. 
For example, Cabinet reports routinely ensure professional input from legal, 
risk and finance professionals with options fully considered and decisions 
documented. 
 

The Cabinet report process (under Part II if confidentiality is required) would 
also ensure that Lead Members are fully briefed and could ultimately enable 
the Council’s call-in procedure to be invoked if non-Cabinet members had 
cause for concern regarding a decision made to withhold or adjust payment.   
  
If a similar situation were to arise again, the Council could also consider 
making full payment against a final account (even if to a third party holding 
account), and subsequently take appropriate steps to aim to recover all or 
part of the final sums paid if disputes remain outstanding rather than 
withhold payment.   
 
 

6.4.12 Recommendation (R10) - The Council should consider a review of the 
Constitution so that governance arrangements regarding withholding or 
adjusting a payment to a contractor are clear.  This would be similar to 
processes already in place regarding thresholds and decisions required 
when the Council is procuring goods or services.  
 

It is suggested that a revised scheme of officer delegation and associated 
training should be considered to make provision for decisions to withhold or 
adjust payments up to an agreed threshold. Any consideration to withhold or 
adjust payment in excess of the agreed officer delegation threshold should 
require the decision to be approved by the Council’s Cabinet. 
 

Decisions taken under officer delegation should apply the same rigour as 
decisions taken by Cabinet. 
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 See Para 37.27, Approved Judgment [2016] EWHC 2856 (TCC) – 11
th
 November 2016 
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6.5 Corporate risk awareness of the scale and consequences of 
litigation. 

6.5.1 Continuous review of all strategic level risks is an integral part of the routine 
implementation of the Council’s Risk Management Policy. This continuous 
review informs the content of the Council’s Corporate Risk Register, which is 
routinely considered by the Corporate Management Team, Cabinet 
Members and the Audit and Assurance Committee on a quarterly basis. The 
responsibility for the identification and management of risk sits with 
responsible officers as risk owners, and the role of the Audit and Assurance 
Committee is to seek assurances that the Council’s risk management 
arrangements are robust. Put simply, a risk can be described as an event 
that may happen at a future point in time, and that if realised, will typically 
have legal, reputational, or financial consequences for the Council. 

6.5.2 Similarly, as part of the Council’s arrangements for good governance, the 
Council prepares and publishes an Annual Governance Statement based on 
an assessment of governance arrangements and internal controls at 
corporate and service level. This assessment is used to highlight any 
significant governance issues facing the Council and to prepare an action 
plan to address significant areas of concern. A governance issue is 
something that has already happened or is happening and so is different 
from a risk.  

6.5.3 Progress on delivery of the Annual Governance Statement action plan is 
also routinely considered by the Council’s Audit and Assurance Committee 
on a quarterly basis. 

6.5.4 In terms of the Corporate Risk Register, a risk of ‘Major contractor claims & 
disputes’ first appeared in the Quarter 4 report for 2011/2012. The title and 
description of this risk then changed to a ‘Litigation Risk’ in the Quarter 1 
report for 2015/16 and remained a strategic risk until March 2017 when the 
Amey litigation process had concluded and the lessons learned review was 
at an advanced stage. 

6.5.5 In regard to the Annual Governance Statement, the action plans for 
2012/2013 and 2013/2014 contained an identified governance issue entitled 
‘Contract Investigation’. The rationale for this to be included in the action 
plan was that the Council was preparing a case for a significant 
contractual claim, and that audit investigations had indicated concerns about 
contract management arrangements.  
 

6.5.6 The 2014/15 action plan contained a governance issue entitled ‘Major 
Contract Disputes’ on the basis that one or more of the Council’s contracts 
were subject to commercial, legal or significant operational dispute. 
 
 

6.5.7 Additionally, the Council’s External Auditor has an ongoing relationship with 
the Council and periodically meets with and prepares reports which are 
presented to the Council’s Audit and Assurance Committee. In these reports, 
and in meetings, the External Auditor consistently and appropriately flagged 
the Amey contract and associated performance matters as a matter for 
consideration and action. 
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6.5.8 Lesson Learned (L11) - It is clear from a review of the Council’s Corporate 
Risk Register, Annual Governance Statements and associated action plans, 
and from reports presented to the Audit and Assurance Committee by the 
Council’s external auditor,21 that the risk of a material contractual dispute 
had been identified. Arrangements were put in place both to manage the risk 
and report the risk through the Council’s governance structures.    
  

Responsible officers had identified a strategic risk and had included the 
contractual dispute in their deliberations on the Annual Governance 
Statement at the appropriate time. Elected Members were sighted on risks, 
governance issues and mitigating actions as they were identified at the time, 
so the process of risk identification, rating, monitoring and management was 
active.  

 

The External Audit opinions given for 31 March position of each relevant 
year confirmed that the basis of the contingent liability note in the Council’s 
financial statements was appropriate. 
 

With the benefit of hindsight, although a number of internal Council 
documents identified the risk, they may not have sufficiently recognised the 
full magnitude and likelihood of risk involving Amey as a major commercial 
contractor in a ‘profitable and high profile’ agreement. In particular, there 
appeared limited awareness by the Council of the totality and consequences 
of the worst case scenario outcome occurring until later in the risk 
assessment process. 

 

 

6.5.9 Recommendation (R11) - If a similar situation were to arise again, the 
Council should carry out and record a more comprehensive risk assessment 
that would research and analyse the potential actions of the contractor.  
 

If a proposal to withhold payment is considered in the future, the 
comprehensive management of risk should include all potential 
consequences (financial, reputational and legal), including analysis of what 
the worst case scenario could entail if payment were to be withheld.  

 
 
 

6.5.10 Lesson Learned L12 - It is questionable whether the Council was fully 
aware of, or fully understood, the scale of exposure to risk that would result 
from a decision to withhold significant payment from a major commercial 
contractor, and whether the Council either fully understood, or even 
underestimated the likely scale of Amey’s response, and the capacity and 
resources that an organisation of that size would have at its’ disposal to 
support a decision to litigate against the Council.  

 

Once Amey launched a £30m claim against the Council, then the Council 
needed to defend the case.  

 

6.5.11 Recommendation (R12) – If the Council were to face a similar challenge in 
the future, the strengths, weaknesses, opportunities and threats of litigating 
against a contractor should be fully considered, documented and peer 
challenged. Where possible and appropriate to do so given the commercial 
sensitivities, the Council should seek confidential external peer advice from 
similar organisations (for example external specialist risk advisers and a 
similar commercial contractor) to more fully understand the possible 
commercial implications, scale and likely approach the contractor may take.  

                                                           
21

 See External Audit Reports to Audit and Assurance Committee: 2012/13 Audit Findings Report – VfM 

Section – 25/09/13, 2012/13 Audit Findings Report  - Opinion Section – 25/09/13, 2013/14 Audit Plan – 

Opinion Section –11/03/14, 2013/14 Audit Findings Report – VfM Section – 24/09/14, 2014/15 Audit Plan – 

Opinion Section – 23/03/15, 2014/15 Audit Findings Report – VfM Section – 23/09/15, 2015/16 Audit Plan – 

Opinion Section – 21/03/16, 2015/16 External Audit Update Report – VfM Significant Risk Areas – 24/06/16, 

and 2015/16 Audit Findings Report – Opinion Section – 21/09/16, 2016/17 Audit Plan Page 15 – 20/03/17. 
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6.6 Effectiveness of Negotiation and Mediation Process 

6.6.1 Towards the end of the contract, the number of disputes began to increase, 
and in April 2012, the Council informed Amey that it would be withholding 
payment in respect of alleged defective works and incorrect charging.  
 

6.6.2 The parties attempted to resolve the disputes through meetings of senior 
executives, but this was unsuccessful and on 18 November 2013, Amey 
issued legal proceedings against the Council. 

 

6.6.3 The Council’s desire and strategy throughout was to seek a negotiated 
settlement and the Council Chief Executive maintained regular dialogue with 
Amey’s CEO throughout. It should be noted that any settlement would 
require both parties to agree to disagree and come to an agreement. Some 
claims amounting to c£3m were mutually agreed and settled successfully.  
 

6.6.4 For the remainder, the Council continued to try to reach a negotiated 
settlement of the claim with Amey.  In June 2014, the Council and Amey 
attended a week-long mediation process, however the parties were 
significantly apart in their own preferred outcome and the conclusion was 
that no settlement could be agreed. 
 

6.6.5 In July 2015, the Council considered civil litigation settlement options as 
allowed by the Civil Procedure Rules, and these are explained further in the 
following paragraphs:  
 

6.6.6 Part 36 of the Civil Procedure Rules is designed to encourage parties to 
settle disputes without going to trial. Under Part 36, both claimants and 
defendants can inform the other side what they will accept or offer to resolve 
a dispute. To encourage the parties to settle, there are certain automatic 
consequences that arise where a party refuses to accept a Part 36 offer but 
subsequently gets a less advantageous result at trial.  For example, if a 
Defendant makes a Part 36 Offer to the Claimant, and the Claimant refuses 
but recovers less money than was included in the offer, the Court will usually 
order the Claimant to pay the Defendant’s costs incurred from the date the 
Part 36 Offer expired.   

 

6.6.7 However, there are situations where the strict requirements of Part 36 are 
too restrictive on parties. For example, where a Defendant wants to offer the 
Claimant the chance to settle certain aspects of the claim in return for it 
settling certain aspects of its own claim, even though this could not be a Part 
36 offer, the Court can take into account such offers when considering the 
overall costs of a dispute.  The Court is empowered to do this by virtue of 
Part 44 of the Civil Procedure Rules, and such offers are often known as 
‘Part 44 Offers’. 

6.6.8 Parties need to do their best to value a claim to allow a Part 36 offer to be 
made. The offer should be a genuine offer to settle. Inevitably, valuing a 
claim is difficult and it will involve an element of compromise on both parties 
were it to be accepted. 

6.6.9 The Council remained committed to settle and on 9 July 2014, the Council 
made a Part 36 offer to Amey to settle the entirety of proceedings. The 
Council then made Part 36 offers to settle the most substantial of its 
counterclaims on 31 July 2015 relating to patching and testing, surfacing and 
testing, and street lighting service substitution & defective work. None of the 
offers to settle were accepted by Amey. 
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6.6.10 On 1 August 2014, Amey made a Part 36 offer to the Council to settle the 
entire proceedings, and further Part 36 offers were made on 19 August 
2015, and two separate offers on 9 October 2015 for separate elements of 
Amey’s claim. None of the offers to settle were accepted by the Council. 

6.6.11 The Council made further separate Part 44 offers on 31 July 2015, 18 
September 2015, 25 September 2015, and 13 October 2015. The Council’s 
Part 44 offer on 31 July 2015 was a ‘drop hands’ offer that all claims and 
counterclaims be dismissed with each party bearing their own costs.  

6.6.12 Amey made three separate Part 44 offers on 27 August 2015, 2 October 
2015 and 13 October 2015 respectively. None of the offers were accepted 
by the Council, however the Council remained committed to aim for a 
negotiated settlement and three settlement meetings were held on 9 
November 2015, 13 November 2015 and 10 February 2016 where the 
Council aimed to reduce the amount of matters to be considered for trial.  

6.6.13 Unfortunately, none of the Council offers were accepted by Amey and the 
dispute proceeded to trial. 

6.6.14 Lesson Learned (L13) - Although the Council endeavoured on numerous 
occasions via senior officers to settle the disputes throughout the course of 
the proceedings, with some success achieved, the majority of the claims and 
counterclaims remained in dispute and proceeded to trial.  
 
There is strong evidence that the Council was fully committed to settle with a 
clear strategy in place to do so. The Council made numerous attempts over 
an extensive period to reach a settlement out of court, through a ‘drop 
hands’ offer and then for individual claims. 
 
During the pre-trial phase, the Council prepared for and was committed to 
the formal mediation process with clear parameters agreed within which to 
negotiate. The mediation process found however that both sides remained 
so far apart in their preferred settlement position, that there was little 
likelihood to agree a settlement at that time. 
 

6.6.15 Recommendation (R13) – Although senior Council officers were successful 
in resolving some claims, it should consider in future having a more flexible 
approach to settle. For example, given mediation can only achieve 
agreement if both parties want to resolve, this may need the Council to have 
additional or different personalities, teams or skills to be available if required, 
and be willing to change approach or reconsider parameters if negotiations 
are not initially successful. 
 
 

6.7 Insurance Cover and 3rd Party Funding 

 

6.7.1 In December 2014, the Council considered options regarding litigation 
funding, together with the possibility of third party funding as an option.  

 

6.7.2 Third party funding, also known as ‘litigation funding’, is where a third party 
with no prior connection to the litigation agrees to finance all or part of the 
legal costs of the litigation, in return for a fee payable from the proceeds 
recovered by the funded litigant. 

 

6.7.3 Although insurance provision options were discussed, the Council did not 
pursue the option of strategic insurance advice or provision to offset the 
costs associated with a contractual dispute in this case.  
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6.7.4 Lesson Learned (L14) - From the evidence available, the option of insuring 
the Council for costs associated with litigation was discussed, however this 
was not taken forward with the Council’s strategic risk advisors. Similarly, 
there is evidence that ‘third party funding’ was also considered, however as 
third party funding is normally sought by the litigant, this option was not 
appropriate to the Council and therefore could not be pursued. 

 

6.7.5 Recommendation (R14) - It is recommended that whilst there is no 
suggestion the Council did not follow the correct course of action regarding 
insurance as appropriate to the Amey case, the lessons learned process has 
identified that it may be appropriate that some Council projects in the future 
may need to carefully consider the benefits and cost implications of 
insurance cover and / or third party funding options on a case by case basis 
depending on the risks related to that particular project. 

 

For major projects, and on a case by case and risk assessed basis, 
insurance options should be considered and a process introduced to ensure 
an options, benefits and risk appraisal is documented. 

 

6.8 Council Project Team and Capacity 

 

6.8.1 Once it became clear that the Council would be required to defend the case 
launched by Amey, a dedicated project team was established to support the 
process up to trial. Whilst it took time to get the team fully established, staff 
secondments formalised, and the project manager confirmed and familiar 
with the subject matter, the team exhibited a high degree of commitment and 
dedication, and played a critical role in terms of supporting the Council and 
it’s legal team.  

6.8.2 The project team played a key role in managing costs and forecasting 
expenditure up to and including trial, and played an important role in 
supporting the Council to manage the process of preparing disclosures for 
court, informed by lessons previously learned from a previous case, namely 
the Eden Community Recycling ‘ECR case’. 

6.8.3 The project team received senior management direction and oversight from 
a combination of the Chief Executive, Corporate Director, Monitoring Officer 
and AD Finance (S.151 Officer).  

6.8.4 Given this was a complex and lengthy project with challenging milestones to 
achieve, there may have been scope for a more formal review of the skills or 
capacity needed within the project team at key points. That said, project 
team members advised that apart from the potential benefits of additional 
highways related subject capacity, the level of internal resource assigned to 
the project was appropriate and also that the support and leadership 
provided by senior officers was effective.   

6.8.5 Lesson Learned (L15) – Once Amey initiated the litigation process, the 
Council established a dedicated internal project team with defined office 
space, senior manager oversight, and direction to support the external legal 
team and other experts to defend Amey’s claim and to establish its own 
counterclaims.  

With the benefit of hindsight, given the scale and complexity of the case, 
additional resources and in particular additional highways related subject 
matter capacity could have been beneficial to the project team.  
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The lessons learned process concluded the project team was made up of 
highly dedicated and committed staff who often worked long hours under 
challenging and pressing circumstances to strive for the best outcomes for 
the Council and the Cumbria taxpayer. Overall the team provided a 
professional service to the best of their abilities. 
 

6.8.6 Recommendation (R15) - Should the Council face a similar situation in the 
future, it is recommended that the Council adopts a similar project team 
model, with dedicated office space and senior management direction and 
oversight. Consideration should be made to procuring additional external 
advice to support this process with specific subject matter expertise secured 
in the area under scrutiny. 

6.8.7 Lesson Learned (L16) – The Council’s culture to responding to lessons 
learned improved from 2011. There is clear evidence that previous lessons 
learned from the Eden Community Recycling (ECR) legal case for example 
were successfully applied in the Amey case. 
 

The establishment of dedicated resources and the preparation, timeliness 
and standard of the Council’s disclosure documents for court improved 
significantly as a direct result of reference to and learning from the ECR 
case. 
 

Importantly, the Council’s improved desire to learn lessons in real time 
continues. The Amey lessons learned process was voluntarily and 
proactively commissioned by the Chief Executive before the judgment was 
handed down and there is evidence that review participants have contributed 
fully to ensure lessons are learned, without focusing on blame, to ensure a 
collective desire to minimise risks and secure improvement for the future. 
 

To further demonstrate real time learning, there are examples of other major 
contracts already reviewing any lessons learned from this case with 
improvement action currently being taken to implement measures to 
minimise the potential for conflict or dispute situations. 

 

 

6.8.8 Recommendation (R16) - The improved culture of openness, transparency 
and desire for lessons to be learned should be encouraged to continue and 
be further enhanced across all areas of the Council with lessons 
communicated promptly, acted upon, regularly monitored and evaluated. 

6.9 Financial Management of costs and reserves 

6.9.1 The Council’s external auditors confirmed annually that they were satisfied 
with the wording in the contingent liability note and that the Council had fully 
considered the accounting implications of IAS3722. The wording included in 
the contingent liability note at the various year end reporting dates 
concluded the Council’s accounts was sufficient and reflected the current 
position; the costs of preparing the Council’s defence were routinely 
monitored and managed by the project team; and reports to the Corporate 
Management Team and Cabinet as part of the Council’s monthly budget 
monitoring processes were appropriate. 

6.9.2 Cross party Senior Members also received regular briefings from the Chief 
Executive or the Council’s AD Finance (S151 Officer), including detailed 
updates relating to sources of funding, analyses of costs incurred to date 
and costs expected to be incurred up to and including trial. Senior Members 
have confirmed that they were regularly briefed on costs, use of reserves, 
and overall affordability. 

                                                           
22

 International Accountancy Standard 37 (IAS37) relates to Provisions, Contingent Liabilities and Contingent 

Assets 



 

32 
 

6.9.3 The accumulative expenditure by the Council on the dispute and the 
subsequent legal proceedings to end of December 2016 was £14.409m. 
This has been fully funded over the period since 2011 from revenue 
resources, including monies withheld in 2011/12. The accounting for this 
expenditure was reported through the Income and Expenditure Accounts of 
the Council as part of the Annual Accounts process.  

6.9.4 The payment in respect of the net award and interest of £5.4m and the cost 
award ‘on account’ payment of £4.4m was reported to Cabinet at its meeting 
in December 2016. This expenditure was funded from revenue reserves; 
General Fund Balance (£3m), Property Related Reserves (£3.5m) and 
Modernisation Reserve (£3.7m), Business Rates and Council Tax Volatility 
Reserves (£1.3m) and Other Earmarked Revenue Reserves (£0.1m). 

6.9.5 Lesson Learned (L17) - Although it would have clearly been preferable to 
avoid the significant costs incurred by the Council or minimised these earlier 
in the process, financial management of the consequences of the Amey 
legal case was appropriate.   

 

Although the costs incurred by the Council have had an impact on the 
Council’s financial reserves, there is evidence of prudent budget planning, 
forecasting, monitoring and financial management, with key stakeholders 
receiving regular updates and analyses of costs, forecasts and variances 
throughout the process. 
  

Detail of the analysis of cost forecasting indicates that containment of costs 
was routinely considered and challenged, and so stewardship of public 
expenditure was continually balanced against the desire to achieve the best 
outcome for the Council and the Cumbrian council tax payer. Where 
resources were invested, there was appropriate records and transparency to 
Elected Members, Council Committees and the External Auditor. 
 

6.9.6 Recommendation R17 - If the Council were to face a similar situation in the 
future, the arrangements for financial planning, forecasting, monitoring, 
managing and reporting of costs should be repeated. 

6.10 Preparation for Trial 

6.10.1 In the Eden Community Recycling (ECR) case, the Council was criticised for 
its disclosure arrangements, and so in this case, lessons learned from the 
ECR case were appropriately applied with success. Project management 
arrangements were improved and support from ICT, Finance and Records 
Management teams was both welcomed and effective.  
 

6.10.2 In the early stages of the Council litigation project team being formed 
however, there were occasions when information could have been better 
structured or prepared in a more timely manner. This did improve quickly 
and in particular the information management arrangements in the lead up to 
the trial were effective.   

 
6.10.3 The Council called 42 witnesses to the trial, and although witnesses 

provided evidence in good faith, some witnesses (in particular some of the 
expert witnesses) were criticised by the Judge. 
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6.10.4 Lesson Learned (L18) – Although witnesses were selected and gave 
evidence in good faith, the Judge was critical of some witnesses, and in 
hindsight more work could have been invested to ensure more robust 
preparation and challenge of evidence before trial, accepting that this may 
add to the cost of trial preparation. 

 

6.10.5 Recommendation (R18)– Effective processes should be in place to ensure 
evidence is robustly prepared and challenged before trial to ensure it stands 
up to cross-examination. 

 

6.11 Appointment and cost of Legal Representatives 

6.11.1 In February 2013, the Council’s internal legal team began the process of 
obtaining proposals and quotes for legal representation to support the 
Council to defend the Amey litigation. Initial quotes were sought via the 
North West Consortium which at that time was standard practice, as the 
Council had access to preferential rates from the Manchester Chambers.  

 

6.11.2 Although the unit cost (day rate) was greater than that available via the North 
West Consortium, after careful consideration, the Council took a decision to 
appoint its legal advisers based not just on price, but included a wider 
assessment of skills, quality and likely success probability and viewed this as 
an appropriate investment to deliver greatest benefit for the Council at trial. 
 

6.11.3 Members of the project team worked diligently to support the Council’s 
external legal representatives, however in hindsight, some have expressed a 
view that greater construction expertise could have been a pre-requisite and 
may have been beneficial.  
 

6.11.4 Lesson Learned (L19) - Being involved in major civil litigation of this scale 
was a new and unprecedented experience for the Council. The Council had 
a clear desire and strategy to settle, however after an unsuccessful attempt 
to resolve the dispute through mediation in June 2014; the Council required 
a strong legal team to defend the Amey litigation.  

Prior to the appointment of the external legal representatives required to 
support the Council up to and including trial, the financial and non-financial 
benefits of different options for legal representation were carefully 
considered, however there is no documented record of a comprehensive 
options appraisal having been considered and challenged.  

It should be recognised that the Council was faced with a rapidly developing 
situation at that time, however where significant external legal or expert 
representation is to be provided, their expertise and experience in relation to 
the nature of the specific dispute in question could have been more 
comprehensively assessed and recorded. 
 

6.11.5 Recommendation (R19) - It is recommended that where external legal 
representation is to be procured for major projects such as this in the future, 
the Council draws up a clear service specification with a documented options 
appraisal considered and recorded.  

Where external legal or expert representation is to be provided, their 
expertise and experience in relation to the nature of the specific dispute in 
question should be assessed internally and externally by discussing any 
proposed appointments with experienced Counsel or solicitors who 
specialise in the subject-matter of the dispute.  

This will ensure the best overall value for money option is secured and 
recorded for the legal capacity, skills and subject matter experience required.  
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6.12 Communication and Stakeholder Engagement 

6.12.1 Throughout the entirety of the litigation process, cross-party Lead Elected 
Members and the Council’s external auditors were regularly engaged and 
consulted at key milestones with detailed briefing meetings held within the 
strict confidentiality parameters allowed by the legal process.  

6.12.2 A communications and engagement plan was in place and regularly 
updated, informed predominantly with advice from the Council’s Chief 
Executive. Attached to the communications and engagement plan was a list 
of key stakeholders and a series of detailed communications for each.  

6.12.3 Around 2010, the Council’s approach to communications was largely 
reactive, responding to issues relating to complaints made regarding poor 
service quality. At that time, it was generally the case that Council 
communications resources were focused on reactive media management. 
From 2012 however, a more proactive and strategic approach was taken 
and the dispute was regularly considered by the Council’s Chief Executive 
and Communications Manager during regular horizon scanning sessions.    

6.12.4 Once the draft court judgment was able to be received and shared in late 
2016 (again as allowed by the confidentiality restrictions prescribed by the 
legal process), it was shared with the Council’s communications team so that 
the communications plan content could be further informed.  

6.12.5 When the final judgment was made public on 11 November 2016, there was 
an effective, pre-planned and organised cascade of communications to 
appropriate internal and external stakeholders. 

6.12.6 As a result of having a proactive and strategic communications plan in place 
and maintaining an open dialogue, effective media relations were 
established and maintained.   

6.12.7 From the information available and from lessons learned interviews with 
senior managers, cross-party Elected Members and the Council’s external 
auditor,  there was confirmation that the communications and engagement 
plan, briefings and supporting information had been thorough, clear and well 
received.  

6.12.8 Lesson Learned (L20) - Involvement of the Council’s communication team 
around 2010 was reactive, with a focus on dealing with individual issues and 
media enquiries regarding concerns relating to the quality and standards of 
highways services as they began to arise.  
 

In contrast, a stronger, more strategic and inclusive approach to 
communications and engagement was put in place. This was more effective 
towards the end of the contract, throughout the litigation process, at the time 
the judgment was handed down in November 2016 and to the present day.   
 
 

6.12.9 Recommendation (R20) - The Council should ensure that a strategic and 
proactive approach is taken to communications from the outset, not just in 
the latter stages. 

 

Strategic communications professionals should be engaged as early as 
possible to ensure appropriate capacity is in place to understand key 
decisions, be aware of options being considered with risks of each option 
documented to enable better explanation and provide professional 
communications advice and management.  
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7.0 CONCLUSION 

7.1 The County Council must now carefully consider the Lessons Learned report 
and recommendations, and implement the action plan effectively to avoid a 
re-occurrence of a similar problem in the future. 

7.2 Overall, this report contains 20 lessons to be learned with associated 
recommendations arising from the Amey contract procurement, contract 
management and litigation process.    

7.3 After considering the report and recommendations, the Councils Corporate 
Management Team, chaired by the Chief Executive will be responsible for 
overseeing the delivery of an action plan, with a progress update presented 
to elected members and the Audit and Assurance Committee. 

7.4 Timely delivery of the action plan will put the Council in a better place in the 
future in terms of awareness, mitigation and management of similar risks or 
costs, and also consideration of benefits should similar circumstances arise. 
The focus at this stage is to look forward, and based on lessons learned 
from the past, to take all necessary steps to deliver improvement and to 
avoid similar events occurring again. 

 
 

Report Author 
 

 
 

 

 
Paul Robinson 
Assistant Director Transformation 
 
 

1 September 
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Appendix 1  
 
David Parr - Chief Executive Halton Borough Council CV - Senior 
External Peer 
 

 

David Parr LLB, DBA   

Chief Executive, Halton Borough Council 

                                                                                                     

David is a qualified solicitor but no longer practices law.  
However, he has extensive experience of contract law, procurement and 
contract dispute resolution.                                                     
 
In June 2004 David became the Chief Executive of Halton Borough Council.  
 
Halton excels in many areas of business and is widely recognised as a “high performing” 
Council that not only “can do” but “does do”. 
 
Halton’s Children’s Services and Adult Services are both highly regarded, nationally and 
locally. Halton is an innovative council and operates through strong partnerships. 
 
David’s background is in planning, environmental and transportation law. He has extensive 
experience in the areas of regeneration and urban renewal and has led numerous 
transformational regeneration projects in Nottinghamshire, Tameside, Macclesfield and 
most recently Halton (Widnes & Runcorn) and the Liverpool City Region, creating new 
employment sites, regenerating town centres and generating major new job opportunities. 
 
In particular, David has driven the £2billion Mersey Gateway Bridge Project from concept to 
construction and in November 2014 was appointed Chief Executive of the Mersey Gateway 
Crossings Board, a role he combines with his local authority duties. This is one of a 
number of multi-million pound contracts David has overseen, including Nottingham 
Incinerator gas scrubber replacement, Nottingham Trams, Ashton Shopping Malls to name 
but three. David has also led three housing transfers in three different Local Authorities. 
 
David is also a Board Director on the Joint Venture at Sci Tech Daresbury, an 
internationally recognised Science and Innovation Campus and works across the North 
West on the science agenda. 
 
In addition, he sits on the Board of Halton Chamber; and has also been heavily involved 
with the development of the 3MG multi-modal logistics site at Widnes, the renaissance of 
the Runcorn Shopping Centre and Widnes Town Centre, Widnes Vikings Rugby League 
Club, The Brindley Arts Centre (Runcorn) and the Select Security Stadium in Widnes.  
 
As the lead local authority CX in the North West for Children Services, David chairs the 
North West Children Services Sector Improvement Board and has a keen interest in 
learning and skills, and the positive development of opportunities for, and the safeguarding 
of, children and young people. He also chairs the Pan-Cheshire Child Sexual Exploitation 
Strategy Group.  
 
David has undertaken a number of Peer Reviews and as an experienced Chief Executive 
also acts as a mentor to new Chief Executives and those new into senior management. His 
peer review and mentoring work includes work in Suffolk Coastal DC, Walsall MBC, 
Rotherham MBC, Sefton MBC, and Cheshire East Council. 
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He represents Halton and the Liverpool City Region (LCR) on a number of Regional and 
National bodies and plays a major role in the Liverpool City Region, the Daresbury 
Enterprise Zone, the LCR Super-port Committee and science and innovation activities in 
the North West. He is also an Apprenticeship Ambassador. 
 

David is the LCR Chief Executive Lead for Corporate Governance, Children & Young 
People and Asylum Seekers/Refugees. He is also working with the Department for 
Communities and Local Government to help establish and develop the LCR Combined 
Authority Mayoral Model.  
 
He is the Police Area Returning Officer for the Cheshire Police Area and the Local 
Returning Officer for Halton.  
 
In November 2015, David was awarded an Honorary Doctorate in Business Administration 
by the University of Chester in recognition of his services to local government and Halton. 

History 

After reading law at university and completing his professional qualifications, David joined 
Nottinghamshire County Council as an Articled Clerk in 1984.  
 
Over a ten-year period at Nottinghamshire, which included a brief spell with Nottingham 
City Council, David progressed to the post of Assistant County Secretary (Legal Services).  
Over this period David covered all aspects of local government law.  He was also 
instrumental in promoting the first local Act of Parliament that led to the introduction of a 
light rail transit system in Nottingham City Centre. 
 
In 1994 David moved to Tameside Metropolitan Borough Council as Borough Solicitor. 
At Tameside, David developed his skills further leading a number of projects including the 
Council’s Year 2000 project.  David also enjoyed a six-month secondment to the DTLR 
Modernisation Team assisting local government in the implementation of the Local 
Government Act 2000. 
 
In 2001, before moving to Halton, David became Chief Executive at Macclesfield Borough 
Council where he led a major organisational change preparing the Council for Local 
Government reorganisation. 
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Appendix 2  
 
Statement of Opinion – Senior External Peer  
 
Lessons Learned  - Process and Outcomes (Amey Contract & Litigation) 

Introduction 

1.   This statement of opinion is provide by me, as the independent senior external peer 

commissioned by Cumbria County Council (the Council) and contains my professional 

opinion regarding the Lessons Learned process conducted by the Council in respect of the 

procurement, contract management and litigation arising out of the Amey v Cumbria 

County Council case, with particular focus on the robustness of the lessons learned 

process undertaken.  

2.   In preparing this statement of opinion I have  

  a)   Researched the key facts and chronology of the case and provided  constructive, and 

robust challenge to the process.  

  b)  I have also  

 

 Reviewed the Amey v Cumbria County Council High Court litigation judgement 

and the actions of the Council and others involved before, during and after the 

various legal proceedings 

 Reviewed the case chronology and the input of key organisations and officials 

involved 

 Discussed with Cumbria County Council officials (including the outgoing and 

new Chief Executive) and Audit and Assurance Committee Chair and Vice Chair 

their expectations for the lessons learned process. 

 Discussed this matter with Grant Thornton UK LLP as external auditor 

 Discussed this matter with Cumbria County Council’s Group Audit Manager 

 Undertaken Interviews with Cumbria County Council lessons learned facilitators 

and in particular have had regular discussion with and provided challenge to the 

AD Transformation on the key lines of enquiry 

 Reviewed the Lessons Learned draft report and governance processes in place 

to progress the report and supporting evidence to the Audit & Assurance 

Committee. 

3.   My role as external senior peer is to  

 Provide professional insight and experience regarding this major commercial 

contract, performance management expectations, dispute resolution process and 

litigation management. 

 

 Provide an external peer opinion regarding the key aspects of the case where 

further probity is required by the Council to ensure any lessons are identified and 

learned. 
 

 Observe, challenge and advise on the lessons learned methodology being 

undertaken by the AD Transformation. 
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 Provide robust challenge to any gaps in the methodology being undertaken to 

ensure that the lessons learned process is independent of those involved in the 

case, thorough, robust and evidence based. 

 Provide Chief Executive level advice to, and respond to queries from, the AD 

Transformation and Cumbria Country Council elected members regarding (for 

example) the approach likely to be taken if this case had happened elsewhere. 

 Be available to Grant Thornton UK LLP external auditors, Cumbria County Council 

Audit and Assurance Committee Chair and Vice Chair and Cumbria Head of 

Internal Audit should they have questions or concerns to raise.  

 Consider, comment on and challenge the lessons learned draft recommendations 

both in terms of the content and format of the report.  

 

Statement of Opinion 

It is my professional opinion that the Lesson Learned process has been comprehensive, 

rigorous, transparent and robust. 

All those who have contributed have been motivated to understand what happened, why it 

happened, what must be done to ensure lessons are learned and that it does not happen 

again. Those involved have approached the process with openness and honesty. 

The officers involved, led by the AD Transformation and more than ably supported by the 

Senior Manager Performance and Risk, have been thorough, professional, challenging and 

operated with a high level of integrity throughout. They are impressive individuals and a 

great credit to the Council and public service. Their approach has been comprehensive and 

searching, and at times has put them in challenging situations with peers, senior 

colleagues and members. They have not shied away from asking the difficult questions and 

this has resulted in a Lessons Learned process that is both comprehensive and adds 

value. 

They have also brought a degree of independence to the process that I believe gives the 

Lessons Learned process a credibility that is important and provides reassurance to the 

public and other interested parties, that they can be be satisfied that due process has been 

followed and due diligence applied. 

I have been impressed with their desire and commitment to be fair yet robust in 

understanding the causes, investigating the actions and conduct of those involved (within 

and beyond the council), seeking information and uncovering why decisions were made, on 

what basis and the consequences of these decisions. 

Their work has addressed a wide range of circumstances, from the original procurement 

process, contract drafting, contract management and the relationship of those overseeing, 

managing and delivering the Amey contract, through to the decision to withhold payment 

and the subsequent litigation which was in itself complex and voluminous. 

The AD Transformation and his team have produced a Lessons Learned Report that not 

only seeks to help explain the history of this matter but also offers learning that will assist 

the Council (and others) to deliver best practise in the future and avoid a similar situation 

arising again. 
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Lessons Learned Report 

I have also reviewed the Lessons Learned Report, to be presented to members at their 

meeting on the 12th September 2017.  

This is a comprehensive and detailed piece of work, well crafted and focussing on the key 

points covering the procurement period, the contract period and the litigation and post 

litigation period. In total a period of almost 12 years.  

It would have been easy to get lost in the voluminous history of this matter and dwell on the 

past. Instead the report is concise in its reporting of the history but at the same time draws 

out the key areas of concern and offers Lessons Learned (L) and Recommendations (R), 

that will inform improved practice going forward. 

The thrust of the report is to learn from the past rather than seek to dwell on, or seek to 

change the past and it achieves this effectively. 

Next Steps 

It is now important that the Council carefully consider the Lessons Learned, accept the 

Recommendations and produce and implement an Action/Delivery Plan to deliver the 

learning in a timely and effective way.  

This will require leadership from Members, the Chief Executive and Senior Managers and 

the learning and transformation will need to be embraced by everyone, employees and 

partners, if effective and sustainable change is to be delivered. 

I am reassured that this is the motivation of the Council from my conversations with those I 

have spoken to within the Council, including the Chair and Vice Chair of the Audit and 

Assurance Committee, the Chief Executive, the Internal Audit Manager, External Audit and 

the AD Transformation.  

I am pleased to report that I have already seen evidence of the Council implementing new 

ways of working, informed by the learning from the Lessons Learned process.                            

 

David Parr LLB DBA 

Chief Executive 

Halton Council 

1st September 2017 
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Audit Resources

Title Name Email  Telephone 

Group Audit Manager Niki Parker Niki.parker@cumbria.gov.uk 01228 226261 

Lead Auditor(s)     

 
Audit Report Distribution  
For Action: Paul Robinson, Assistant Director, Transformation 

Corporate Management Team 

Audit Committee The Audit Committee, which is due to be held on 12 September 2017, will receive a copy of this report. 

Note: Audit reports should not be circulated wider than the above distribution without the consent of the Audit Manager.
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Executive Summary 
 

1.1. Background 

1.2. The Lessons Learned review was commissioned by the former Chief Executive in November 2016 prior to the Judgment being handed down on the matter.  The 

Group Audit Manager was asked to provide input to the process through real-time challenge during the process and through provision of an independent assurance 

opinion. 

1.3. The purpose of the audit is to provide assurance to Members of the Audit & Assurance Committee over the robustness of the Lessons Learned process. 

2. Audit Approach 

2.1. Audit Objectives and Methodology 
 

2.1.1. Compliance with the mandatory Public Sector Internal Audit Standards requires that internal audit activity to evaluate the Council’s operations and provide assurance 

over the arrangements for governance, risk management and internal control.  An audit opinion must be supported by sufficient, reliable, relevant and useful 

information. 

2.1.2. An audit programme was prepared outlining key lines of enquiry designed to provide assurance over the four scope areas detailed below.  The audit programme was 

shared in advance with the Assistant Director, Transformation and the Senior Manager, Performance & Risk in order to assist in the management of the process and 

retention of evidence to support the process undertaken. 

2.2. Audit Scope and Limitations 
 

2.2.1. The Audit Scope was determined independently by the Group Audit Manager to allow an audit opinion to be provided over the process in the following areas: 

 The robustness of the process undertaken 

 The independence of the review 

 The arrangements for ensuring completeness of the outcomes of the review including providing challenge over any identified gaps 

 The robustness of the arrangements for taking actions forward to cascade learning and strengthen governance and procedures 

2.2.2. It is not the purpose of this report to provide an opinion over the content of the Lessons Learned report but on the process followed in order that Members and other 

stakeholders may place reliance on the content of the report.  

2.2.3. There were no instances whereby the audit work undertaken was impaired by the availability of information.  
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3. Assurance Opinion 
 

3.1. Each audit review is given an assurance opinion; intended to assist Members and Officers in their assessment of the overall level of control and potential impact of 

any identified system weaknesses.    

3.2. From the areas examined and tested as part of this audit review, I can provide Reasonable assurance that the process was sufficiently robust to lead to appropriate 

and comprehensive outcomes.    

3.3. It is important to note that the process followed for this audit review was not in line with the standard procedure for a risk based audit as set out within the Council’s 

Internal Audit Manual.  This was due to the specific purpose and dynamic nature of the Lessons Learned process and the need for processes and information to be 

developed and created as the review progressed to ensure a robust Lessons Learned review process.  Consequentially the standard risk based audit process is not 

easily transferrable to this specific case and the various assurance level do not sit easily with this work  

3.4. In this respect, the assurance provided in this report defined as Reasonable, should be read as providing assurance to members that the Lessons Learned process 

was appropriately robust, independent and comprehensive and that there is appropriate commitment from the Corporate Management Team to the recommended 

improvements. 

 Note: as audit work is restricted by the areas identified in the Audit Scope and is primarily sample based, full coverage of the system and complete assurance cannot 

be given to an audit area. 

 

4. Summary of Audit Findings and Recommendations 
 

4.1. The robustness of the process undertaken – Reasonable assurance 

4.1.1. I have confirmed by examination of evidence that appropriate arrangements were in place to identify relevant individuals who should be asked to provide input 

to the review.  Information was obtained from the Council’s HR system to inform the list identifying all current and former senior managers involved during the 

life of the Amey contract and through the period of the litigation. 

4.1.2. The list of consultees was added to as the review progressed and further names put forward.  I confirmed through discussion with the former Senior Manager, 

Performance & Risk and the Assistant Director, Transformation that appropriate consideration was given to including these individuals in the process.  Where 

individuals were not asked to be involved in the review, I am satisfied that due consideration was given to these decisions and that the potential benefits were 

assessed against other relevant factors. 

4.1.3. I have confirmed by review of meeting notes and diary appointments that meetings were held with both current and former employees and elected Members in 

order to establish as comprehensive a picture of events as was reasonably practicable.   
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4.1.4. I have confirmed that consideration was given to a range of options for delivering the review and that the relative likely costs and benefits of each option were 

considered.  The decision to create an internal review team led by Council officers and challenged by an external peer was taken by the former Chief 

Executive, however, I have been unable to obtain the minutes of the meeting where the decision was taken (Recommendation R1).  

4.1.5. I have confirmed that consideration was given to the skills, experience and independence of the review team in advance of their appointment to the review, to 

ensure transparency and provide assurance over the rigour that Members could expect to be given to the review. 

4.1.6. The Council’s External Auditor, Grant Thornton (UK) LLP was involved in initial scoping discussions and their advice taken on board; in particular around the 

involvement of Internal Audit and a third party peer to give added independence and rigour to the review. 

4.1.7. The review itself comprised a series of “project team” and senior management meetings to identify the key lessons from the perspective of the individuals 

most closely involved.   Individual one to one meetings were also offered and held with key project team members to ensure that individuals had the 

opportunity to speak privately with the review team.  I have confirmed that these meetings were offered to all officers involved in the group sessions. 

4.1.8. Meetings followed a standard agenda which was prepared in advance and shared with attendees to allow them the opportunity to prepare.  Agendas included 

an opportunity for interviewees to add any further information under Any Other Business.  All meetings were minuted and the notes used to inform the lessons 

learned report. 

4.1.9. I have confirmed by observation and sample checking that matters raised in the various meetings were appropriately followed through and corroborated by 

supporting evidence or others’ accounts.  I consider that given the scale and complexity of this review, a formal issues and actions log would have aided the 

process and provided the AD, Transformation with robust assurance that all matters were followed up and resolved (Recommendation R2).  

4.1.10. I have confirmed that the scope of the review was prepared in accordance with good practice for a lessons learned review by the AD Transformation who has 

experience in undertaking such reviews in other organisations.  The scope was consulted upon to gain input from David Parr who kindly agreed to provide 

independent peer review and challenge to the review.   The AD, Transformation retained overall independent responsibility for the final version of the scope 

which was also endorsed by the then Chair and Vice Chair of Audit and Assurance Committee. 

4.1.11. The initial timescale for the review was determined by the former Chief Executive who wished the review to be concluded and reported prior to her retirement 

from the Council.  This allowed a timescale of approximately two months for all meetings to be conducted, evidence gathered and corroborated and a report 

and action plan to be produced, checked for factual accuracy and all actions agreed with timescales and resources identified.   It is considered that this 

timescale was overly ambitious for a review of this scale and complexity and that if the original timescale had been adhered to, the review may not have been 

as comprehensive as the one now being reported. 

4.1.12. For various reasons, it was agreed that the timescale needed to move until later in the year and during this extended timescale, new information was provided 

to the AD Transformation which required further work and additional interviews with colleagues and former officers of the Council.  It is recommended that in 

any future Lessons Learned reviews, agreed reporting timescales should be informed by the activity required as detailed in the project plan 

(Recommendation R3). 
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4.2. Independence of Review Team – Reasonable Assurance 

4.2.1. I have confirmed that the review team’s independence was established and confirmed in advance of the review commencing.  The AD, Transformation did not 

join the Council until February 2015 when the litigation was already underway.  The Assistant Director did not have any role in the litigation. 

4.2.2. The Senior Manager, Performance & Risk formally declared his role in reporting the Corporate Risk register to the Audit & Assurance Committee when the 

Committee was briefed in February 2017.  The AD Transformation was also given interim responsibility for Risk Management from August 2016 – this was 

also reported at the briefing in February 2017.  I am satisfied that this matter was appropriately managed and the roles of the officers in risk management did 

not impact on the independence of the review. 

4.2.3. A detailed scoping paper was prepared for discussion with the (former) Chief Executive.  The paper outlines the proposed scope, timescales and methodology 

for the review.  However it does not include the reporting and governance arrangements that would be in place to ensure the full independence of the review 

team.  Whilst I have no reason to consider that the report has been inappropriately influenced by any Council Officer, the process would be further 

strengthened by agreeing, documenting and communicating the governance arrangements at the start of the project (Recommendation R4). 

4.2.4. Reporting to the Audit and Assurance Committee was agreed as part of the scoping exercise and an early meeting was held with the Chair and Vice Chair of 

Audit & Assurance Committee on 16 December to agree the process and reporting timescales.  Various dates for reporting were considered and there were 

changes made after the review had begun.  As previously noted, good practice would have the date agreed in advance of the process starting, I am satisfied 

that rigorous discussions were held and there was a shared objective among all concerned to produce a comprehensive, transparent report in the shortest 

practicable timescale. 

4.2.5. I have confirmed through audit testing that appropriate consideration was given to comments provided by those who received the draft report for comment.  

The report was circulated to those who had been involved in the review with a clear instruction that comments were only being sought on the factual accuracy 

of the report and not the content.   I undertook a review of the various versions of the report and the comments received from those consulted on the report 

and in my opinion, appropriate decisions were made in respect of these comments. 

4.3. Completeness of the Report – Reasonable Assurance 

4.3.1. I have confirmed that there were appropriate arrangements for the report to be Quality Assured and checked for completeness.  The report findings were 

prepared by the Senior Manager, Performance & Risk and checked by the AD, Transformation against the interview and meeting notes to ensure that there 

were no material omissions. 

4.3.2. I have undertaken audit testing to confirm that all significant issues arising from the interviews and workshops have been considered and reported on 

appropriately.  Where items from the working papers / Judgment are not included in the report, I am satisfied that these have been given due consideration 

and do not impact on the completeness of the report which was intended to be a high level review to identify the key lessons  for the Council to learn from. 
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4.4. Arrangements for ensuring lessons are learned and actions implemented – Reasonable Assurance 

4.4.1. I have confirmed through review of the report and action plan that all lessons identified in the review have associated recommendations to address the issues 

arising.  All actions have an assigned owner at a senior level within the Council and all are time-bound.  

4.4.2. I have also confirmed that due consideration has been given to the recommendations by a team of Senior Officers and that where recommendations have not 

been accepted in full, there has been appropriate consideration of the implications.  I consider that the management response to the Lessons Learned report 

and action plan is open and transparent in its acceptance or otherwise of the recommendations made in the LL report.   

4.4.3. I have confirmed that ownership of the action plan has been clearly assigned to the Chief Executive who is also responsible for ensuring agreed actions are 

delivered.  I have also confirmed that monitoring arrangements have been established with quarterly reporting to CMT and Audit & Assurance Committee 

proposed in the Management Response to the Amey Lessons Learned Report.  Consideration has also been given to how CMT and Members will receive 

assurances over the effectiveness of the actions with a proposal for a post-implementation review by Internal Audit as part of the 2018/19 Internal Audit Plan. 

4.4.4. I have confirmed that due consideration has been given to reviewing policies where the review has identified relevant matters, and that training has been 

identified as an area for further action.   

4.4.5. The management response sets out CMTs commitment to cascading the learning from the review to Council staff and elected Members through a 

combination of briefings, team meeting discussions and within future sessions of the existing governance training programme for managers.  Members will be 

signposted to the reports and training incorporated into Member Development. 

4.5. Conclusion and Recommendations 

The audit has provided Reasonable assurance that the Council has taken appropriate steps to ensure a thorough and robust Lessons Learned review was 

undertaken.  A significant amount of work has been undertaken over several months to ensure the lessons are identified, clearly articulated and appropriate actions 

are agreed.  There are a small number of recommendations arising from the internal audit review generally relating more broadly to the governance arrangements for 

undertaking a review of this nature.  These do not in any way undermine the conclusion of Reasonable assurance, (as qualified in paras 3.3 and 3.4) but may assist in 

decision making should the Council need to undertake future major reviews. 

R1 Ensure there is a formal record of the decision as to how major reviews are to be undertaken to aid transparency. 

R2 Ensure issues and actions are tracked through a log to provide robust assurance that all matters have been followed up and resolved. 

R3 For future reviews, ensure that timescales for reporting are realistic and informed by an assessment of the work required. 

R4 For future reviews, ensure that the governance arrangements are documented at the start to aid clarity and reduce the risk of any undue influence over the 

process. 

 


